CFATF
ﬁi FATF+GAFI

CARIBBEAN FINANCIALACTION FINANCIAL ACTION TAKK FORCE
TASK FORCE

Mutual Evaluation Report

Anti-Money Laundering and Combating the
Financing of Terrorism

Aruba,
Kingdom of the Netherlands

16 October 2009




© 2009 FATF/OECD and CFATF. All rights reserved.

No reproduction or translation of this publication may be made without prior written permission. Requests for
permission to further disseminate, reproduce or translate all or part of this publication should be obtained from
the FATF Secretariat, 2 rue André Pascal 75775 Paris Cedex 16, France (fax: +33 1 44 30 61 37 or e
contact@fatf -gafi.org),

-mail:



Mutual Evaluation Report of Aruba, Kingdom of the Netherlands

TABLE OF CONTENTS

PREFACE INFORMATION AND METHODOLOGY UED FOR THE EVALUATION OF ARUBA,

KINGDOM OF THE NETHHERLANDS . .....coiiiiiiiiiiitiie ittt et anee et e e e e e e s e e s snmeees 3
EXECUTIVE SUMMARY ...oeiiiiiii ittt eeeete et e e e e e e s st aee e e e e emamtaaaaeeesaanssseseeeeeasemamtaaeeeaeesnnssssneeees 4.
MUTUAL EVALUATION RE PORT......uttiiiiiiiiieieiiiiemmiiieeerae e e e e e s ssssssannnsssssseeeeeeeeesasnsssssssnnnssssees 13
L. GENERAL ...ttt ettt rme ettt e e e e e n et r e e e e e e e e e n s nnnnnne 13
11 General information 0N ATUDAL...........uuiiiiiimree e eee s e e ean 13
1.2  General Situation of Money Laundering and Financing@farism............cccccceeeeeviiiicenn. 14
1.3  Overview of the Financial Sector and DNFEBP..............ccccuuiiiieemiiiiiee e 17
1.4  Overview of commercial laws and mechanisms governing legal persons and arranget8ents
1.5 Overview ofstrategy to prevent money laundering and terrorist financing................... 28
2. LEGAL SYSTEM AND RELATED INSTITUTIONAL MEASURES...........cccoiiiieieeeiieeee e 36
2.1 Criminalisation of Money Laundering (R.1 & .2)........cooooiiiiiiiiiiceei e 36
2.2 Criminalisation of Terrorist FINancing (SRL)........ouiiiiiiiiiee e 43
2.3  Confiscation, freezing and seizing of proceeds of crime (R-3).........cccccccevviiiccceeennnnnn. . 46
2.4 Freezing of funds used for terrorist financing (SR.L.........ooooviiiiieeei, 51
2.5  The Financial Intelligence Unit and its functions (R.26)............cuvveiiieiiiancee e, 56
2.6 Law enforcement, prosecution and other competent authofitidee framework for the
investigation and prosecution of offences, and forisoafion and freezing (R. 27 & 28).............70
2.7 Cross Border Declaration or Disclosure (SR.X)..........oooooiiiiiiiiccc e, 78
3. PREVENTIVE MEASURES FINANCIAL INSTITUTIONS ..o 85
3.1 Risk of money laundang or terrorist finanCing...............cccoooiviiiieeeiiiiie e, 94
3.2 Customer due diligence, including enhanced or reduced measures (R.5.ta.8)............ 94
3.3 Third parties and introduced business (R.9)............uueiiiiiiiiarceeee e 113
3.4  Financial institution secrecy or confidentiality (R.4)........cooooiiviiriiiiieeeieieee e 114
35 Record keeping and wire transfer rules (R.10 & SRV ... 115
3.6 Monitoring of transactions and relationships (R.11 &.21)...........vvviiivimnneeeeeeeeeeennn. 119
3.7  Suspicious transaction reports and other reporting (R4139, 25 & SR.IV).......cccceeennns 121
3.8 Internal controls, compliance, audit and foreign branches (R.15 &.22)..........ccccvvvvee 131
3.9 Shell DANKS (R.L8). ...t e e e e e e e e e e e e e e e e e e e e e eeemeeeeeeeeennees 134
3.10 The supervisory and oversight systersompetent authorities and SROs Role, functions,
duties and powers (including sanctions) (R.23, 29, 17 & 25).........ccccuviiiiiieeeiiiiiie i 136
3.11 Money or value transfer Services (S ......ccooooiiiri i e 151
4. PREVENTIVE MEASURES i DESIGNATED NONFINANCIAL BUSINESSES AND
PROFESSIONS ... oot eeeeee e e e e e ettt e e e e et e e eeameesta e eeee st e eeetanaeessnnnees 155
4.1 Customer due diligence and rect@eping (R.12)........coociiiiiiiiiiieie e 155
4.2 Suspicious transactig@porting (R.16).......oooeiiiiiii e 161
4.3 Regulation, supervision and monitoring (RZ3)...........cccuviiiiiiiiiiiieee e 165
4.4  Other nonrfinancial businesses and ProfesSioNS............oooviiiiiiieeeiiiiiee e 170
5. LEGAL PERSONS AND ARRANGEMENTS & N@-PROFIT ORGANISATIONS.............. 171
51 Legal Persons Access to beneficial ownership and control information (R.33).......... 171
5.2 Legal Arrangements Access to beneficial ownership and control information (R.34).178
5.3 Non-profit organisations (SR.VIID.......... e 178
6. NATIONAL AND INTERNATIONAL CO-OPERATION......cciiiiiiiiiiiiieee e 183
6.1 National ceoperation and coordination (R.31 & 32)..........cccooviiiii it 183
6.2  The Conventions and UN Special Resolutions (R.35 & SR.I)........cccoviiiiiiiiceeieenns 185



g Mutual Evaluation Report of Aruba, Kingdom of the Netherlands

6.3 Mutual Legal Assistance (R.ZB, SR.V)....uuiiiiiiiiiiiiiiii e 187

6.4 Extradition (R.37, 39, SRV ittt ettt eeee - 193

6.5  Other Foms of International Goperation (R.40 & SR.V)........uvuvimeiiieiiiiimmeeeeeeeeeeee, 196

7. OTHER ISSUES . ..o oottt ettt et e et e e e e e e e e et e e e e e e ammme e e e e e e e nnsnsnanneeaaens 204
7.1 Resources and StatiStiCS..........ooviiiiie e eree e e e e e e e e e e e e e e e e e e e e e e e e eeeneennne 204

7.2 Other relevant AML/CFT MEASUIES OF ISSUES........ciiuvrriireriieenieeereeeessssssssssseeesseseees 205

7.3  General framework for AML/CFT system (see also section.1.1)......cccccccceeeriiiccennnns 205

LI =1 SR 206
ANNEX 1: ABBREVIATIONS. ... .ctttiiiiiiiee e tree ittt e e e e e e s s eeessbbee e e e e e e e e s s e snnbsssennnsssseeeeaeens 233
ANNEX 2: ALL BODIES MET DURING THE ONSITE VISIT ..ccooiiiiiiieeee e 235
ANNEX 3: LIST OF LAWS, REGULATIONS AND GJIDANCE ......ccttiiiiiiiiiiiiiiiecresieeeee e e 236
ANNEX 4: PROVISIONSOF KEY LAWS, REGULATIONS AND GUIDANCE..........cccccvviiieieeeae 239



Mutual Evaluation Report of Aruba, Kingdom of the Netherlands

PREFACE

INFORMATION AND METH ODOLOGY USED FOR THE EVALUATION OF ARUBA,
KINGDOM OF THE NETHE RLANDS

1. The evaluation of the anthoney laundering (AML) and combating the financing of terrorism
(CFT) regime of Aruba was based on tkRerty Recommendations 2003 and the Nine Special
Recommendations on Terrorist Financing 2001 of the Financial Action Task Force (FATF), and was
prepared using the AML/CFT Methodology 260%he evaluation was based on the laws, regulations and
other matearls supplied by Aruba, and information obtained by the evaluation team duringsite efsit

to Aruba from 24 November to 5 December 2008, and subsequently. During-fiite time evaluation

team met with officials and representatives of all relevantbArgovernment agencies and the private
sector. A list of the bodies met is set out in An@é® the mutual evaluation report.

2. This was a joint evaluation of the FATF and the CFATF. The evaluation was conducted by an
assessment team, which consistédnembers of the FATF Secretariat and FATF and CFATF experts in
criminal law, law enforcement and regulatory issues: John Carlson and Stéphanie Talbot from the FATF
Secretariat; Mellisa Seenacherry, legal expert from Suriname who participated as anfrerpehte
CFATF,; Patricia Steck, financial expert from Switzerland, Helen Hatton, financial expert from Jersey,
Eduardo Apaez Davila, law enforcement expert from Mexico. The experts reviewed the institutional
framework, the relevant AML/CFT laws, regulationguidelines and other requirements, and the
regulatory and other systems in place to deter money laundering (ML) and the financing of terrorism (FT)
through financial institutions and Designated Nénancial Businesses and Professions (DNFBP), as well

as examining the capacity, the implementation and the effectiveness of all these systems.

3. This reportprovides a summary of the AML/CFT measures in place in Aruba as at the date of the
onsite visit or immediately thereafter. It describes and analysse thneasures, sets out Aruba levels of
compliance with the FATF 40+9 Recommendations (see Table 1), and provides recommendations on how
certain aspects of the system could be strengthened (see Table 2).

! As updated in October 2008.
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EXECUTIVE SUMMARY

Background Information

1.

This report provides a summary of the amtney laundering (AML) and combating the

financing of terrorism (CFT) measures in place in Arube,Kingdom of the Mtherlands at December

2008 (the date of the onite visit) and immediately thereafter. It describes and analyses those measures and
provides recommendations on how certain aspects of the system could be strengthened. It also sets out
Arubads | dancee withohe Firamcial ;Action Task Force (FATH)+9 Recommendatior(see

attached tabl®atings of Compliance with the FATF Recommendations

Key Findings

T

The level of criminality in Aruba is generally not high, but has increased considerably over the
last 10 years. Due to its geographical location and travel facilities, money laundering is primarily
linked to drug trafficking and risks have been identified for cross border movement of cash, in
the real estate and jewellery sectors and through misweseofpt companies. Terrorist financing

has not been seen as a major risk to date.

Arubads economic system is currently | argely
has actively sought to diversify its economy, in particular by developirgffishore activities,

through the licensing obffshore banks, though in a limited number, and the development of
offshore companies. However, thmeasures in company and other laws to ensure the
transparency and integrity of these vehicles are inadeduaeantroductiorin February 2009 of

the State Ordinance Supervision Trust Company Services Providers is aimed at regulating trust
and company service providers, and this will help. However, there is still a significant weakness,
as TCSPs are still not Isject to basic AML/CFT requirements. Aruban corporate vehicles
represent a substantial risk for misuse by launderers and other criminaispianahd significant

progress is required.

Aruba enhanced its ML offence in 2006, and has since taken effpatisecution action against
money launderers. However, Aruba has chosen not to criminalise terrorist financing as required
by SR.II, considering that terrorist financing activity can be adequately dealt with through
existing provisions of the Criminal Cedsuch as the ancillary offences of preparation or
participation or complicity in a terrorist attack, or being a member of a terrorist organisation. This
argument is rejected by the assessment team, and Aruba is strongly urged to urgently criminalise
TF asa separate and independent offence. Similarly urgent action is needed to implement
UNSCR 1267 and 1373.

I n gener aystem oAMLWAFE @freventive measures is incomplete and lacks coherence
and effectiveness. Aruba should urgentlgview the structie of the regime, including the
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legislation and dedicate more resources to the agencies in charge of AML/CFT. Aruba should
also give clearly defined tasks and priorities to each of those agencies.

1 There are mny financial activitiesbeing performed by finacial institutions that are neither
regulated nor supervised. These financial institutions areubjg¢ct to AML/CFT requirements,
which creates potential opportunities that could be misused by money launderers and other
criminals.

1 The basic preventive dgslation for AML/CFT is set out in two state ordinances, one dealing with
Customer Due Diligence requirements, and the other with the reporting obligations. However the
legislative requirements have many gaps relative to the FATF standards, and threibated
by a lack of clarity and consistency in the scope and the extent of the obligations. Aruba should
rectify this, and should seriously considmeparing completely new and coherent legislation
dealing with all the deficiencies and implement afl BFATF requirements.

1 The AML/CFT supervision of most of the Fls is currently handled by both the MOT (Aruban
FIU) and the Central Bank of Aruba (CBA), whicheatesoverlap and @ inefficient use of
already limited resource. The supervision should thus heorganised and strengthened
including the introduction of a significantly more robust enforcement cultugelogical that the
CBA should supervise all types of financial institutions for all their AML/CFT obligations as this
would result in a moreansistent and better organised approach to supervision. The CBA should
consult with the FIU on a regular basis.

1 A basic system for international-@peration is in place, but Aruba should introduce a humber of
enhancements both at the judicial and admtist levels. Consideration should also be given
to reviewing and updating the legislation.

Legal System and Related Institution Measures

2. The ML offence is defined bwrticles 430b, ¢ and d of the Criminal Codé Aruba. The
definition of the physical and elements of the offence are closely in line with those set out in the Vienna
and Palermo Conventions and the lasas amended in 2006 so thhere is no longer anbligation to

prove that the proceeds are gereaidtom a specific predicate offence. Regarding the predicate offences to
ML, Aruba has opted for a threshold approach that inclulefelanies However, certain of the FATF
Afdesignated categor i eissinoArubapdudheas coerdeiieg and giraay mft f el
products, insider trading and market manipulatiand terrorist financing. In addition, there is an
insufficient range of environmental crisiand fraud, which constitute predicates to ML. A broad range of
ancillary offences attach twiminal offences in Aruba, including in most respects the ML offences, except
for the ancillary offences of conspiracy or association to commit, which do not apply téhdte is no
specific provision dealing with foreign predicate offences, thoughatgsable that the wording of the
offence may be broad enough to cover such offerioegal persongan be prosecutefdr ML, but the

level of sanctioaseems rather low. No dataavailableon the number of convictierof legal persos nor

onthe sancbnsimposed ommoney launderers.

3. There is no separate and independent offence of terrorist financing as required by SR.Il in Aruba,
since Aruba considers that several parts of the TF offence as required by tBenviintion against
Terrorist Financing (1999) can be covered by various existing provisions of the Criminal Code such as
ancillary offences of preparation or participation or complicity in a terrorist attack, or being a member of a
terrorist organisationThe assessment team is of the view that this is completely insufficient and that a
separate and independent TF offence should be enacted.
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4, The confiscation regime provides for the confiscation of laundered propepsgceeds from the
commission of offenses, inclusion ML, and of instrumentalities used or intended for use in the commission
of offenses. It also provides for ancillary measures, such as seizing and frétzireyer,there is also

only a limited abiliy to take action against property held by third parties, and the data available is
insufficient to determine how effective the confiscation regime is.

5. Aruba has not implemented UNSCR 1267 and UNSCR 1373. Arubaduted a Sanctions

State Ordinance in 2006 according to which the Government can issue a Sanctions State Decree to require
financial institutions to freeze terrorist assets. Such a State Decree has not yet been adopted. In addition,
the regime envisagedy/bAruba would not meet the FATF requirements, since under the aforementioned
system, Aruba would still not have a national system to freeze terrorist assets pursuant to UNSCR 1373 nor
to require financial institutions and others to freeze the assetsrafigey listed pursuant UNSCR 1267.

Aruba should therefore review the regime it plans to implement and ensure it will be fully in line with the
FATF standards.

6. The financial intelligence unit (FIU) in Aruba is thdeldpunt Ogebruikeliijke Transacties
(MOT), which is an fAadministrativeo FI U. Created
1996. The MOT is organised as a governmental agency under the Ministry of Finance and Economic
Affairs. According to tle State Ordinance on the Reporting of Unusual Transactions (SORUT), which was
amended in February 2009, MOTO6s missions are the
unusual transactions, as well as the declaration of import or export of casy ithe MOT is also
responsible for the supervision and inspection of all reporting entities under the SORUT. An Advisory
Committee, composed of representatives of different relevant ministries and agencies and of
representatives from reporting financiabtitutions and casinos, is consulted on matters related to the
MOTb6s budget and staff, which raises some concern

7. The MOT has direct or indirect access to a broad range aniafion to enhance its ability to
analyse unusual transaction reports, including suspicious transaction reports. The MOT is also authorised
to request additional information from reporting entities and has issued guidance on the use of the
reporting criteia set up by Ministerial Regulations. It also provides feedback to reporting entities, but has
delivered only limited typologies reports. The MOT faces important resource constraints that have become
even more critical since February 2009 with the extensif the scope of reporting entities to certain
DNFBPs, and this lack of resources inhibits it from performing its full range of functions at the appropriate
level.

8. In Aruba, investigations of ML and terrorismlaged offenses are conducted by the Public
Prosecutor 6s Oof fi ce, t he Pol i ce Force and t he R S
crossborder criminality between the Netherlands, Aruba and the Netherlands Antilles. Law enforcement
authorties have a broad range of investigative powers and they have started to develop as appropriate
financial investigations for each investigation on the underlying predicate offence and, for this purpose,
they have increased their requests for informatioh toe MOT . However, both the
Office and the Police face significant resources constraints that considerably undermine their ability to deal
with the reports disclosed by the MOT. Budgetary constraints have also limited their oppgartimitie
participate in AML/CFT training.

9. There is a declaration system in place for ctumsler movements of cash above an ARIH00

(USD 11000) threshold. However, this declaration system does not cover beaptinlipleginstruments.

The declaration forms are collected by the Customs services and sent to the MOT, which is charged with
registering and recording them. Customs officers can also record cases of falseleclaation and send

the information to the I@T. In Aruba,the Customsservice as such istalaw enforcemenauthority,and
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customs officers can only seize funds in case of false odackaration, but not in case of susprgmf
ML/TF. In this situation, customs officials inform the Public Brasut or 6 s Of fi ce whi ch
investigation.

Preventive Measures Financial Institutions

10. Financial preventive measures have been implemented in Aruba through the State Ordinance on
Identification when Proding Service (SOIPS), which was amended in February 2009, shortly after the
onsite visit. However, the scope of the State Ordinance is limited to credit institutions, life insurance
companies and brokers and money transfer companies. Therefore, aaigniitge of FATF designated
financial activities are not subject to AML/CFT obligations, in particular to CDD requirements. This
particularly concerns intermediaries operating on the stock exchange market of Aruba, which is neither
regulated nor supervide pension funds; the issuance and management of means of payment; trading in
money market instruments; consumer credit and loans provided by financial institutions not recognised as
credit institutions; money and currency exchange below the threshoM/&f20 000 (USD 11173).

11 The CDD measures set out in the SOIPS are limited to identification requirements fw- face

face business relationships. The CBA has issued three separate directives or guidelinek,fonéaaks,

insurance companies and money transfer companies, which for the most part provide for more
comprehensive CDD measures, although these texts
according to the definition in the FATF Methodology.

12, Financial institutions covered by the SOIPS are prohibited from establishing a business
relationship or conducting transactswwi t h a customer before establish
identity and the pson on whose behalf a customer is actidgponymous accounts are therefore
prohibited. However, the SOIPS does not require financial institutions to undertake CDD when they have
doubt about the veracity or adequacy of previously obtained information aitddtiors where there is a
suspicion of ML/TFRegarding customers which are legal persons, financial institutions are not obliged to
verify the identity of the directors of the legal persons, nor their ultimate beneficial owners, and they are
not requied to understand the control structure of these customers. Equally, there is no provision in the
SOIPS to identify legal persons that are foreign trusts or other similar legal arrangements. More broadly,
the SOIPS does not require financial institutionslitain information on the purpose and the nature of the
business relationship nor to conduct ongoing monitoring. In addition, the SOIPS does not contain any
simplified or enhanced CDD measures.

13 Although there ar significant weaknesses in the law, it should be noted that the CDD directive
for banks and the AML/CFT directive for insurance companies adopted by the CBA do recommend that
these types of financial institutions adopt additional CDD measures, such dsctog ongoing
monitoring on the business relationships. However, these directives also seem to contradict the provisions
of the SOIPS in various aspects, for example by allowing simplified CDD measures or ntmféaee
business relationships. Thisugtion therefore raises concerns regarding the clarity of the CDD measures

in place for financial institutions.

14. There are no provisions in the SOIPS requiring financial institutions to implement enhanced
CDD measres for politically exposed persons (PEPSs), nor for ebosder correspondent banking and

other similar relationships and no measures in place to prevent the misuse of technological developments
for ML/TF purposes. However, some provisions on PEPs amioed in the directives for banks and
insurance companies regarding new customers, but they do not extend to their beneficial owners and the
definition of PEPs does not apply to PEPs6 f ami
measures torpvent the misuse of technological development, but they are limited to the risks of ron face
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to-face business with higher risk customers. The directive for bemisirs some provisions for cross
border correspondent banking but it does not provide thay should document the respective
responsibilities of each institution and obtain the approval for senior management to estaltljgie thf
business relationship.

15. According to the SOIPS, reliance on thirdtpes is prohibited, since financial institutions are
required to perform by themselves their CDD and that they can only establisto-face business
relationships. However, the CDD directive for banks acknowledges the possibility of introduced business
from third parties and provides banks with procedures to apply in this respect. These procedures are quite
broad but they do not require banks to verify that the third party is regulated and supervised effectively and
there is no limitation with regard tahich countries the introducer can be based in. There is also no
provision for banks to take into account information available regarding whether the countries adequately
apply the FATF requirements. Moreover, while insurance companies in practice danr@igurance
brokers, the AML/CFT directive for insurance does not contain any provisions on this issue.

16. Aruba has no banking secrecy laws though normal Joastomer confidentially exists.
Nevertheless, there ome lack of clarity on the extent and effectAoficle 286 of the Criminal Code,

which punishes intentional disclosures of details regarding an enterprise of commerce or industry where a
person is employed or was employed, in particular due to théhtsicthe safe harbour provision does not
extend to this provision.

17. Ar u b a 6 skeepirggaemuirements are generally satisfactory. In relation to SR.VII, Aruba
relies on the SOIPS that requires financial instingi to identify their customers when performing any
payment in or outside Aruba and to keep this identification data recorded. However, money transfer
companies and banks are not required to implement any of the other criteria set out in SR. VI, Isuch as t
inclusion of full originator information in the message or payment form accompanying the wire transfer.

18. There is no explicit requirement in law, regulation and other enforceable means to pay special
attention ¢ all complex and unusual large transactions that have no apparent economic or lawful purpose.
Nevertheless, due to the reporting system of Aruba which is mostly based on unusual transactions,
financial institutions are required to report to the MOT a nemtf unusual transactions taking into
account various monetary thresholds or certain circumstances, defined by indicators issued by ministerial
regulations. To this end, financial institutions are implicitly required to monitor accounts and to have
systans to detect these types of unusual transactions with suspicious patterns. On the other hand there is no
obligation to pay special attention to the business relationships and transactions with persons from
countries which do not follow the FATF Recommerimiag.

19. The reporting obligation is set out in the SORUT, the scope of which was extended to some
Designated Non Financial Businesses and Professions (DNFBPs) in February 2009. The scope of financial
activities subgct to reporting requirement defined by the SORUT is not clear, and it does not fully match
with the SOIPS. As a result, financial service providers could be subject to an obligation to report unusual
or suspicious transactions to the MOT without beinguiregl to identify their customers. Regarding
reporting by financial institutions, the reporting system in Aruba is based on unusual transactions which
are linked to indicators set in two ministerial regulations, one for banks and money transfer conmganies a
the other one for life insurance companies and brokers. These indicators contain objective criteria based on
monetary thresholds and subjective criteria based on specific subjective circumstances related to the client
and the transaction and which capend to the FATF suspicious transaction. Financial institutions are
thus required to report any performed or intended suspicious transaction, regardless of any threshold and of
whether tax matters may be involved. The SORUT criminalises tippingoffand prdes a fsaf e
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for complying with reporting obligations. However, the scope of the safe harbour provision is too limited
and it does not apply to employees of reporting entities.

20. Several factors indicatéhat there are still failings that indicate that the system is not fully
effective. In practice, only commercial banks, money transfer companies, life insurance companies and
brokers can report to the MOT, since no indicator exists for other financiglitiosis which could fall

within the scope of the SORUT. Among these reporting entities, theoeisinconsistency in the quantity

and nature of the reports: basicattpmmercial banks report both unusual and suspicious transalstibns
off-shore bankdiave never reported any suspicious transacti@sed on the subjective indicatofhie
insurance sector reports are very few and brokers have never made any unusual nor suspicious transaction
reports. Regarding money transfer companies, while some wf thestly report unusual transactions,
others report essentially suspicious transactions. Existing guidelines to assist financial institutions to
implement reporting obligation are helpful, but the MOT should strengthen its educational training to
improve he reporting.

21 There are no provisions in law, regulation or other enforceable means to require financial
institutions to have internal procedures and controls, although the different directives and guideigtes is

by the CBA for banks, insurance companies and money transfer companies provide that they should have
in place internal procedures and controls, as well as compliance management and audit.functions

22. There isno obligation in law, regulation or other enforceable means to prevent financial
institutions from entering or continuing correspondent banking relationships with shell banks, although the
CDD directive for banks provides that banks should not establisespondent banking relationships with

shell banks. There is no provision in Aruba to require financial institutions to satisfy themselves that a
respondent financial institution in a foreign country does not permit its accounts to be used by shell banks.
Indeed, in relation to the licensing of shell banks in Aruba, the legal framework and its implementation is
not clear. his is a concern. Since Janu2809, the CBA has adopted a new licensing policy for banks
that provides that shell banks shall notiberised in Aruba and that the mind and management of licensed
credit institutions should always be located on the island. However, the status of this policy is unclear and
it should be noted that two e$hore banks which form part of a large US finangialup and as such are
supervised on a consolidated basis by the US authorities, and of which the records, mind and management
are located in Venezuela, have been licensed in Aruba for more than 10 years without having been
supervised. In 200Q001, the CBAstarted to supervise these -effore banks, but so far no -eite
inspection has been carried out, though recently an arrangement was entered into providing for such
inspections through the use of external auditors. Overall, the lack of a clear frantbatbik being
effectively implemented is a concern.

23. The supervision of the financial institutions covered by the SOIPS obligations is carried out by
both the CBA and the MOT. The supervision of the financialtutgins covered by the SORUT is solely
carried out by the MOT. The CBA supervises banks, insurance companies and money transfer companies
on the basis of sectoral State Ordinances and sectoral directives and guidelines. The MOT focuses its
supervision funtions on the SORUT obligations, but is also responsible for the financial institutions not
regulated nor supervised by the CBA, such as life insurance brokers. These two supervisors have the power
to conduct both off and esite inspections. However, whillhe CBA is strengthening the AML/CFT
aspects of its osite inspection procedures for banks and MTCs, the procedures applicable for insurance
companies are very poor. The MOT6s procedures ar.
are adequatto identify any deficiencies. The CBA has limited sanctions powers, which are not effective,
proportionate and dissuasive, although amendments adopted in February 2009 have reinforced these
sanctions, but still insufficientlg.g.there is no sanction ailable against directors and senior management

of financial institutions. Equally, the MOT, which has conductedgitinspections, has never applied any
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sanctions, even if some financial institutions report very few transactions. In addition, the EE3T fa
resource constraints that prevent it from effectively performing its supervisory functions. A number of
steps need to be taken to improve the situation, such as further enhancing and applying the sanctions
regime, but for this to be fully effective,ig also strongly recommended that there be a single supervisor

for all AML/CFT issues relating to financial institutions, which would logically be best carried out by the
CBA, given that it is in the process of creating a new unit focussed on AML/CFivisipe. The CBA

could then liaise as necessary with the MOT.

24 Credit institutions, insurance companies and MTCs are subject to licensing requirements,
although there is no efficient provision in place to preveiminals and their associates from holding or
being beneficial owners or controlling credit institutions or insurance companies, since, the CBA relies on
the information provided by license applicants, but it does not sufficiently check the validitysof thi
information. In addition, the CBA does not apply fit and proper tests on an ongoing basis, only on market
entry.

25, The Aruban authorities should urgently introduce a licensing requirement, regulate and supervise
life insurance brokers and financial institutions other than banks, insurance companies and MTCs that
perform FATF designated financial activities. In particular, the CBA should focus on investment or
securities related activities and on the stock exchamgdet which is not regulated nor supervised. It
should also upgrade its enforcement capability, exercising proportionate sanctions against entities found to
be in breach of the regime in a timely and consistent manner.

Preventive measure$ Designated NorFinancial Businesses and Professions

26. In February 2009, Aruba amended the SOIPS and SORUT to extend their scope to certain
DNFBPs, since only casinos were previously subject to AML/CFT requirements, howeveromi¢h s
(ongoing) scope limitations as to certain types of activities provided by casinos: the identification threshold
of AWG 20000 (USD11000) is too high and internet casinos and cruise ship based casinos are not
subject to AML/CFT requirements. Regarditig other DNFBPs, the SOIPS and the SORUT now apply

to the following: real estate agents, dealers in certain goods like vehicle, ships, airplanes, antiquities,
objects of art, precious metal and precious stones, lawyers, civil notaries, tax advisocscumiaats.
Nevertheless, the scope of their activities subject to AML/CFT requirements still lacks clarity. In addition,
trust and companies services providers, although henceforth supervised by the CBA, are not subject to
AML/CFT requirements.

27. The main deficiencies in the AML/CFT preventive measures applicable to financial institutions
also apply to DNFBPs. Therefore, they are only required to identify their customer and to report unusual
transactions to the MOThut there is no provision requiring them to obtain information on the nature and
purpose of the business relationship, neither to apply simplified or enhanced CDD measures nor to conduct
ongoing monitoring and to establish adequate procedures of inwwnabl. Aruba should therefore
urgently remedy all these deficiencies, along with the one applicable to financial institutions.

28. Considering the recent nature of the extended coverage of these businesses ssidnzand

the weaknesses of the AML/CFT requirements, there are concerns in relation to the effectiveness of the
measures in place. The MOT, which is charged with the supervision and oversight of DNFBPs as regards
the provisions of the SOIPS and the SORWhould urgently identify all DNFBPs and conduct outreach

and training to allow them to start implementing their obligations and reporting suspicious transactions.
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Legal Persons and Arrangements & No#Profit Organisations

29. There are several types of legal persons in Aruba, characterised by their nature, functions and
legal status. Traditionally, N.V companies have been used primarily as the corporate vehicle used by local
businesses, although a limited percentagee also used for offshore business. Until Janu&rg0D6,

A.V.V companies were aimed solely at the offshore mawked thereafter could be used domesticaly
January 2009, a new type of limited liability company (V.Bwas introduced which allowa lot of
flexibility regarding its structure, but which has some improved transparency requirements, as compared to
the other forms of companie$he measures in place to ensure adequate transparency concerning the
beneficial ownership and control of ldgeersonsn Arubaare inadequate, though it appears that the new
VBA company and the recent introduction of supervision of TGEP®sents some progress

30. As regards AVVs and NVs, there is no requirement to cotle make available information on

their beneficial ownership and ultimate control and the system does not provide access to adequate,
accurate and current information on beneficial ownership and ultimate control of the companies in a timely
manner. Morewer, NVs and AVVs can issue bearer shares, while the measures to ensure transparency as
to the shareholders of companies that have issued bearer share are inadequate. Although the new TCSP
supervisory lawprovides that if a TCSP acts as a director or legptesentative of a body with bearer
shares, the TCSP must either be the custodian of the bearer shares or have knowledge of where the shares
are kept, it is insufficient. No consideration has been given, or resources allocated, to dealing effectively
with companies that have bearer shares held outside the jurisdiction and which do not choose to
immobilise them, and bearer share companies will continue to lack transparency. Moreover Aruba still has
to tackle the problem of the AVV companies that do noehBESPs as legal representativdfie VBA

company law appears to provide for additional information on ownership and control, though it does not
extend as far as beneficial owners. The new TCSP supervisory law will enhance the controls to some
degree howeer the measures do not fully meet the FATF requirements in relation to identifying the
ultimate beneficial owner, and the failure to extend the normal set of CDD and other AML/CFT
requirements to TCSPs is a significant lacuna.

31 The different legal forms in which neprofit organisations can operate in Aruba are:
foundations, which can also conduct business, and associations. Their statutes are detailed in the State
Ordinance on Foundations and the Civil Code nfl@a. Foundations and their directors must be registered

in the Commercial Register kept by the Chamber of Commerce: there are currée@8yfdundations
incorporated, 65 of them being nantive. Associations are created by State Decree. In practice,
information recorded in the Foundation Register is not kefib-giate and the detail of the information
available is limited Aruban authoritieshave not carried out a regiv of its norprofit sector, in particular

on TF risks and have not conducted any eath on AML/CFT risks. There is no supervision or
monitoring in place of the neprofit sector and foundations and associations cannot be revoked in case of
ML/TF. In short, Aruba has not yet taken any AML/CFT measures regarding Hgrabinsector.

National and International Co-operation

32 The development, eordination and implementation of AML/CFT policy in Aruba are carried

out through the Aruba FATF Committee, which was established in 1995. This is a platfgorernment
departments involved in AML/CFT. There are also a number of other various consultation-and co
ordination mechanisms involving various operational agencies. Despite the existence of these structures,
Aruba has not developed a national stratieggddress at least in the medium term the vulnerabilities that
exist and the risks it faces. Indeed, the adoption of entire new laws that henceforth extend to a broader set
of financial institutions and DNFBPs have not addressed the basic deficiendles Afuban regime.
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Aruba should therefore remedy these, and harmonise the scope of the two State Ordinances and ensure
they cover the full range of FATF Recommendations.

33. As a semiautonomous part of the Kingdonfi the Netherlands, Aruba is not by itself able to
enter into treaties, convent®and other international agreements with other countries. Treaties are entered
by the Kingdom of the Netherlands, and during the ratification Aruba may indicate if it \Wwartteaty to

be applied to it. Aruba is compliant with many elements of the Vienna and the Palermo Conventions.
However due to the absence of criminalisation of TF and the lagksg§tem to implement UNSCR67

and UNSCRL373, Aruba has still many imgant steps to take to implement the requirements of the
Terrorist Financing Convention.

34. Aruba, as part of the Kingdom of the Netherlands, is a party to a number of international
conventions, which include provisie allowing for mutual legal assistance (MLA). Aruba has also entered

into a limited number of bilateral MLA treaties. In addition, Aruba can also provide assistance based on the
principle of reciprocity, as f iace dualeriminddity is requioed e st i
in most cases for MLA, the lack of a TF offence impacts on the extent and effectiveness of MLA provided

by Aruba. Equally, the limitations regarding the scope of predicate offence for ML and the deficiencies
identified re@r di ng sei zure and confiscation powers als
addition, due to the |l ack of available data and
has not been demonstrated that Aruba can handle MLA requesitnely and effective manner.

35. Aruba is not primarily responsible for extradition, which is an issue for the Kingdom of the
Netherlands. Aruba cannot therefore enact legislation or take other measured.byritbal is party to a

number of extradition treaties, such as the European Convention on Extradition. In addition, Aruba has
entered into several bilateral extradition treaties through the Kingdom. ML would generally be an
extraditable offence, unlessidt relates to conduct that would not amount to a predicate offence in Aruba.
The lack of TF offence would also thus affect Ar |
The lack of statistics prevents the assessment of the effectiveriespobvisions.

36. The CBA has been given the possibility to exchange information with its foreign counterparts,
but in practice this power is limited in particular by the narrow scope of financial institutioneivses

and by the facthat, with regard to banks and insurance compaitiean only exchange information that

is already in its possession. Indeed, the CBA cannot conduct inquiries on behalf of a foreign caunterpart
With resmgct to money transfer cqranies, the CBA can conduct inquiries on behalf of foreign
counterpartsThe MOT, as a supervisory body for all financial institutions and DNFBPs subject to
AML/CFT obligations, cannot exchange information with foreign supervisors. Its capacities to gexchan
information are limited to its FIU functions, and only those with which it has a MOU. In this circumstance,
it can only provide information already in its possession and it can only search open databases, but not
other databases it has direct or indiraccess. . Although exchange of information by law enforcement
authorities is allowed by the CCrPA, Aruba did not provide detailed information on this issue, and it is
therefore not possible to assess how adequate this is and whether it is effecaeéian.pr
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MUTUAL EVALUATION RE PORT

1. GENERAL
1.1 General information on Aruba
37. Aruba is one of the three parts of the Kingdom of the Netherlandsptiters being the

Netherlands Antilles and the Netherlands. Its capital is Oranjestad. Before 1986 Aruba was part of the
Netherlands Antilles. Aruba lies in the southern part ofChdbbean Sea, approximately @bmeters of

the coast of Venezuela. tonsists of a singlésland that is approximately 3@ometers long and 10

kil omet er s wibithets totah apprdximmétely 1@00.hThe head of state is the Queen of the
Netherlands who is represented in Aruba by the Governor of Aruba. The @Goierppointed by the

Queen. Aruba has a markedsed economy, which relies primarily on tourism. The second economic
activity is oil refning. In 2007 the GDP was AW&695 million or USD 2623 million, leading to a GDP

per @pita of AWG 44714 or USD 2880.The contribution of international financial services to the GDP

is estimated to be less than goercent, andAr ubaés f i nancAnrnblbmé&danpatant i s s
trading partner is the United States of America.

38. The relation between Aruba and the two other parts of the Kingdom of the Netherlands is
governed by the scalled Statute for the Kingdom of the Netherlands. Based on this Aruba has full
internal autonomy meaning that it is sgiverning to a lae degree. Defense, foreign relations,
nationality and extradition are handled by the Kingdom which in practice means the Netherlands. For
historical and practical reasons Aruba also cooperates with the Netherlands Antilles on various issues, of
which judice and certain legislation are noteworthy in this respect. The legal basis for this cooperation is
set forth in the Cooperation Agreement for the Netherlands Antilles and Aruba.

39. The legal system of Aruba is basen the Dutch legal system with some modifications due to
local and/or regional circumstances and the substantially smaller scale of Aruba compared to the
Netherlands. The basic rights of citizens, the institution and separation of the judiciary,ivegestat
executive branches, the organization of government and its tasks and obligations, along with related
subjects are regulated in the Constitution of Aruba. Aruba has a parliamentary system with a unicameral
parliament called Staten which consists2@f members who are elected for a fgaar term after which

they can be relected. The electorate is made up by all residents of Dutch nationality of 18 years and
older. The government consists of the Governor and a cabinet of ministers headed bynarpsiee The
ministers are appointed and dismissed by the Governor but are solely accountable to the Staten whose
confidence they must have at all times. Actual executive power therefore lies with the ministers. The
authority to legislate is in the mutubbnds of the government and the Staten which results in State
Ordinances on various subjects, including AML/CFT. Proposals for State Ordinances can be made by
either the Government or the Staten, although the former is usually the case. This is ddactothiae

State Ordinances serve, among othargs as a basis and framework for policy and, related to this, as an
instrument to regulate behavior. In a State Ordinance the authority to further regulate a subject can be
delegated to the Government. Bghtion instruments are the State Decree Containing General Measures
and the Ministerial Regulation.
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40. The judiciary ismade upof independent judges who are appointed by the Queen upon
recommendation of the CommorCourt of Justice of the Netherlands Antilles and Aruba
(Gemeenschappelijk Hof van Justitie van de Nederlandse Antillen en)Adses are heard in first
instance by the Court in First Instance. Appeal is possible at the Common Court of Justice of the
Netherlands Antilles and Aruba. This court in second instance serves as an appellate court in which the
case is reviewed in its entirety. It should be noted that the Common Court of Justice serves as an appellate
court for both Aruba and the Netherlands Aesil Further appeal is possible at the Supreme Court of the
Netherlands, however only for civil and penal cases (and not for example for administrative or fiscal cases)
and without a full review of the case: in this instance only the application of theyatve previous
instance is the subject of the judgment.

41, Based on the aforementioned, the responsibility for the introduction and implementation of an
effective AML/CFT framework along with the necessary predms through legislation and/or other
means rests primarily with Aruba itself aseparate jurisdiction within the Kingdom of the Netherlands.
Since the introduction of the original 40 Recommendations by the Financial Action Task Force (FATF),
Aruba hasundertaken steps to introduce, revise and strength&ML/CFT regime. The objective is to
protect and preserve the integrity of the financial system and to detect and prosecute activities concerning
money laundering and terrorist financing. Apart frbeing partof the FATF through the Kingdom of the
Netherlands, Aruba is also a founding member of the Caribbean Financial Action Task Force (CFATF).
Aruba has introduced many legislative measures to implement the original 40 R&Cbmmendations.

Most notavorthy are the criminalization of money laundering in 1992 (improved in 2006), the introduction
of an identification obligation for financial services providers (extended later to casinos), the introduction
of an obligation for financial services providexs report unusual transactions (also extended later to
casinos) along with the introduction of a Financial Intelligence Unit (FIU) to process and evaluate the
reported unusual transactions received, the introduction of a new and updated free zonethegime,
introduction of AML/CFTbased supervision of money transfer companies, the criminalization of various
aspects of terrorism and the introduction of specific terrorist financing provisions with regard to the
reporting obligation. Next to this Aruba haganized and/or attended numerous workshops, seminars etc.
for government, sergovernment and negovernment organizations to further promote and implement its
AML/CFT system. Currently Aruba is implementing an extensive law maintenance program which is
financed jointly by Aruba and the Netherlands and will includégr alia, projects on upgrading of
infrastructure, information technology systems and personnel training for various government departments
involved with AML/CFT.

42. In 1995 a standing committee wimsmedby the Government, named FATF Committee Aruba,

to evaluate and coordinate the implementation of the FATF Recommendations by Aruba. The Committee
consists of members of Government departments and @uoeetrelated organizations most involved

with AML/ CFT. These are the FI U, the Centr al Bank
the Directorate of Foreign Relations, the Directorate of Legislation and Legal Affairs, the Aruba Financial
Center, the Directorate of Taxes and the Free Zone Aruba Company. Currently the FATF Committee
Aruba is chaired by the Head of the FIU. Sidcganuary 2008 the Committee is assisted by a full time
secretary. Aruba attends the plenary meetings of the FAAERATFE

1.2 General Situation of Money Laundering and Financing of Terrorism
Predicate Offences:

43 I n October 2007, the Public Prosecut ofMidss Of f i
document, which waconceived as an overview document, is based on interviews with all the agencies and

14-



Mutual Evaluation Report of Aruba, Kingdom of the Netherlands

persons involved in the prevention and combat of crime. Accordingly, whilst opinion based rather than
statistically based, it provides a useful commentary on the erperi® the professionals engaged in this
area in Aruba According to this study, criminalitin the islandhas increasedonsiderablyduring the last

ten years.

44, Property crime constitutes one of the most seraouse problems in Aruba. Irecentyears, with
an increasing population, the number of property offences, notably aggravated theft, has strongly
increased. During the period 262006, the number of thefts increased more than 100%.

45, Drugs traffickingactivity is alsosignificantin Aruba. The General Criminality Analysisound

that drug use is high among the population in Aruba and that drug consumption is increasing. While the
use of marijuana is constant, the somption of crack and cocaine increases. The importation of drugs and
the distributionthereof at wholesale level in Arubabelieved to ben the hands of a limited number of
criminal joint ventures. During the past years, many of these drug dealerswveastigatedy the Aruban
authoritiesandseveral drug dealers are nbwlievedto have relocated themselves and their trade to other
countries.

46. lllegal arms traffickinghasalso developed in Arubaccording tahe General Criminal Analysis
An increasing number of illegal arms circulade the island.lt is believedthis activity is servedin
particular from Venezuela and Colombia.

47. The General Criminal Analysis also mé i on s ifstories and rumor s
corruption and fraud by officials of the public
in this field and there have been a significant number of prose&fiorhis. More globally, he analysis

indicates that the confidence in government agencies and officials in Aruba is decreasing as many people
have the suspicion that persons and institutions do not give concrete form to their tasks but create the
impression only to serve their ovimterest instead of public intere3the Letter to the Lower House of the

Dutch Parliament on the state of governance in Aruba written b$ttte Secretary fddutch Antillean

and Aruban Affairs in May 2009 also mentiotie level of corruption in Arubdt states that from the

annual reports of the Public Prosecutor, it appears that the large number of corruption cases has a very
heavy impact on the resources of the Public Prosecutor and that other criminal cases remain untouched.

Money laundering

48 Since Aruba gained autonomy in 1986 it has been mentioned frequently as a place for money
laundering. In general, money laundering cases are primarily related to the illegal drugs trade, which is a
consequence of Arubas geographic | ocation and travel facildi
routes (air and sea) which run from South America (mainly Colombia and Venezuela) to Europe (mainly
the Netherlands) and the United States of America. Subsequentlyotteegs othe drugs trade moven

the other directionfrom Europe and the United States to South America using these sameltostast

known how much of the proceeds remain on Aruba, as Aruba is in most of the cases not the final
destination of the omey.In addition, the General Criminality analysis mentions the occurrence of ML of

tax crimes in Aruba and damifar wits the gresence offadot of blawkxk a ut
money in various economic sectors, but still do not have angtige¢ive capacity to tackle this problem.
Further more, vari ous popul ati on groups Whilgs acti

acknowledging this risk the General Criminal Analysis found that providing current levels of laundering do
not increae, Aruba should not be considered a major money laundering. haven

49, As for the actual level of money laundering in Aruba, it is firstly suspected that criminal proceeds
circulate to some degree in the real estatdor (private properties, hotels and restaurant business) through
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commercial transactions. Suspicions exist regarding enormous construction projects behind which there are
large commercial transactions. Also money laundering activities have been déteotdation to the
physical movement of cash through couriers and transactions in money transfer companies. Despite the
presence of a crog®rder reporting system for the import and export of cash, it is suspected that the
amount of cash entering Arubslarger than is being reported. The Government is working to improve the
supervision on import and export of cash. Another point of concern is the jewelry sector, which has a
relatively large presence in Aruba with over 40 outlets and is currently netvesgd in relation to
AML/CFT and the casino industrHowever, since February 2009, this sector falls under the scope of the
Aruban AML/CFT regime Furthermore, several foreign criminal investigations have revealed the
vulnerability of the Aruba exempbmpany for misuse by foreign companies or private persons for money
laundering purposes. Arulinsiders that these cases of misuse will decrease with the introduiction
February 200%f a license system connected to ongoing supervision by the CBA qfacgnservice
providersi which requiresjnter alia, knowledge in writing of the beneficial owners of Aruba exempt
companies and other legal persorsnd the diminished attractiveness of Aruba exempt companies due to
the recent introduction of new statotdiscal provisions on legal persons active as international financial
services instruments. As for the free zone areas, measures have been taken to limit the inherent
vulnerability of these areas for tralased money laundering due to among othieigs the largeamount

of cash. To that effect Aruba placed the management of the free zone areas in the hands of the government
owned Free Zone Aruba N.V., which carries out prudential supervision on the companies operating in the
free zones.

Terrorist financing

50. As for terrorist activities and terrorist financing, up to nowly onecase havery recentlybeen
detected through the reporting system @& d@me to the attention of the competent authoritdes. more
generally, no data is available on the amount and size of terrorist activities and terrorist financing. This
however does not mean that Aruba is exempt from terrorist risks or terrorist related activities such as
terrori st financi ng.aphiB positon & é vunérablé fou imandy slaundeeiny,g r
especially by drug trafficking organizations. Links between drug trafficking organizations and terrorist
organizations operating in South American countries exist, but no cases have been uncovevedhiote

in this respect is that the combat of terrorism is seen as a matter that regards the whole Kingdom of the
Netherlands. Subsequently the Dutch National Coordinator for the combat of terrorism is conducting a
terrorism risk assessment of Aruba andNlegherlands Antilles.

51. The following statistical data can be provided on the number of registered felonies over the last
four years by infraction type. It should be noted that a person arrestefélasy suspetcis immediately

registered. If a felony suspect is not arrested, registration takes place at the moment that the final official
repor-t has been submitted to the Public Prosecu
investigative authority.

Table 1. Number of registered felonies

2004 2005 2006 2007

1396 1308 1202 1618
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Table 2. Most common felonies

(based on the Top 10 felonies mentioned in the yearly reportsoft he Publ i ¢ Prosecutoroés
Registered felonies 2003-2006 (total) 2006 2007
Qualified burglary 1261 312 344
Hard drugs 870 162 230
Driving without a license 792 89 247
Driving under influence 224 140 136
Threat 373 103 98
Destruction of property 186 70 78
Bribery of a government Not apparent in Top 10 Not apparent in Top 10 92

official

Assault with a weapon

276

101

Not apparent in Top 10

Participation in the Not apparent in Top 10 Not apparent in Top 10 85
possession of a firearm

Soft drugs offence Not apparent in Top 10 a7 78
Public violence 142 51 60
Burglary with violence Not apparent in Top 10 Not apparent in Top 10 83

Table 3. Inthe Top 10 for the period 2003-2006 the following felonies are also mentioned:

Registered felonies 2003-2006

Intentional fencing 260

Forgery 202

13 Overview of the Financial Sector and DNFBP

Banking sector

52, As at the time of the onsite visit and shortly thereaftearewere 10 credit institutions registered

in Aruba: 4 are commercial banks, 2 offshore b%\nksmortgage bank, @éonsumeifinance company, 1
investment bank and 1 credit union. The credit institutions are subject to the stipulations laid down in the
State Ordiance on the Supervision of the Credit System (SOSCS) which require all banks operating in or
from Aruba to be licensed. The Central Bank of Aruba (CBA) is entrusted with the execution of #is Stat

2 In July 2009, Aruba licensed another offshore bank, which is affiliated to a Venezuelarhbaigk awned by
individuals. The activities of this offshore bank are restricted to the Venezuelan market.
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Ordinance. As shown in table the number of banking ingitions supervised by the Bank declined to 10
in 2007.

Table 4. Number of supervised institutions within the banking sector
(End-of-period figures)

2005 2006 2007

1. Commercial banks 4 4 4

2. Offshore banks 2 2 2

3. Bank-like institutions 3 3 3

a. Mortgage banks 1 1 1

b. Other specialized financial institutions 2 2 2

4. Credit unions 2 2 1

Total 11 11 10

Source: CBA.

53. Of the four commercial banks operating iruba, one is a branch Bfanco di Caribe N.V while

the other three banking institutions are subsidiaries oeptisglyMa dur o & CuNM,©rkods Bar
Bank International N.Vand RBTT Bank N.VThese (parent) banks are all established in Curacao,
Netherlands Antilles. Therefore, all four commercial banks operating in Aruba are also supervised on a
consolidated basis by tiBank van de Nederlandse Antilléhe central bank of the Netherlands Antilles).

54. The ggregated balance sheet total of the comiaebanks amounted to AW&733million at
the end of 2007, equivalent to 79.4 percent of the estimated Gross Domestic Product (GDPf.fd’th@OO?
banks 6 ag gveightgdchpial assetiratikdecreasehf3.5 percent to IBpercent, but remained
above the required minimum of 12 percent

55. Arubads offshore banking sector i s smal |, wi t
solely engaged in banking adties with norresidents. Both are affiliated with Citibank N.A. and have

offices in Caracas, Venezuela, with no physical presence in Aanidaare on the process of consolidating

as one institutionBoth banks fall under the consolidated supervisiah®fUS authorities. The aggregated

balance sheet total decreased substantially from 2004 to 2005 due to internal reorganization but increased
again to AWG 78.2 million at the end of 2007, which represents an increase of AWB2 2fillion or

51.1 percentcompared to 2006. This notable increase was mainly the result of higher investments and
loans.

56. The three bankike institutions consist of institutions that are engaged predominantly in
mortgage lending to indivigals, financing of social housing projects, leegm project financing, and/or
granting of personal loans for consumptive and home improvement purposes. These activities are financed
predominantly by attracting funds from their parent company, other cigamstitutions, and/or
institutional investors. These batlike institutions had acombined loan portfolio amounting to

AWG 474.4 million at yearend 2007, which represents an increase of AB¥@million or 13 %
compared to 2007.

% The GDP figure for 2006 is based on the Fitch Ratings estimate of June 2006.
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57. The activities of the credit unions are restricted to the attraction of monies from members and
lending of these monies to members. Part of the monies can be invested in time deposits or other
investment productsCredit Unions are noallowed to attract deposits from the general public. The
Cooperatieve Spaaen Kredietvereniging Douane Arul§@DA) is currently the only credit union active

in Aruba. It was incorporated @l Decembel981. The CDA haa membership of 3Q&rsons as p&1

December 2008, consisting of the employees of the Customs Office and former members (or pensioners)
or family members of the employees of the Customs Office. The CDA was established to cultivate a
savingds behavi or amon gdvdances to iss menmdend Ehe Isalarwenstieetttotal op r o v
the CDA amounted to approximately AWG 4.1 million at the end of 2007.

Insurance sector

58. On 31 December 2007 there were 25 licensed insurance companies and 1hygrapsion
funds in Aruba. The number of supervised 4ifa and life insurance companies and company pension
funds remained the same as in 2006.

Table 5. Number of supervised institutions within the insurance sector
(End-of-period figures)

2005 2006 2007
1. Non-life insurance companies 13 13 13
2. Life insurance companies 8 8 7
3. Captive insurance companies 3 4 4
4. Company pension funds 11 11 11
Total 35 36 35
Source: CBA.
(i) Non-life insurance sector
59. At the end of December 280 the aggregated balance sheet total of the thirteedifeon

insurance companies amounted to A\R@5.0million, an 8.9 percent increase compared to 200

60. In 2007, the main income sources of the HAif@ insurance companies were net premiums
received from motor vehicle insurance pPercent) and property insurance Zpercent).

(ii) Life insurance sector

61. At the end of 200, the aggregated balance sheet total of the eight life insurance companies
amounted to AW@&48.7million, which represents a significant increase of AW&S million or 11.5

percent compared to 260

(iii) Company pension funds sector

62. The aggregated balance sheet total of the ten company pension funds (excluding the figures of
Lago Annuity Foundation, whose obligations are covered by a guarantee from ExxorCédigiutation)

amounted to AW®@54.7million at the end of 200 an 8.4 percent increase compared to 200n the
asset side, investments increased by AWE6 million to AWG 240.8 million. On the liability side,
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technical provisions increased b9.9percat to AWG 216.4million. Capital and reservegeclined 3.2%
to AWG 3.1 million, which was mainly the result ofet losses applied to general reserves.

Money transfer companies sector

63. In 2007, approximately 27000 outgoing transfers were executed by the four registered money
transfer companies, comprising a total amount of AWG 116.7 million (20060@&Y®utgoing transfers
amounting to AWG 113.3 million). Also in 2007, Colombia remained the major destinatibie @inds
transferred abroad via this sector, accounting for 54.7 % of all outgoing money transfers as illustrated in
the table belowThe significant flow of monies to Caibia is believed to derive from Aruban based
Colombian hoteland constructiorworkers who send money home to their families. Whilst a similar
number of hotel workers are Venezuelatis itotedthatno similar volume of money is repatriated through

the money transfer system to Venezuela. It is believed cash is couriered to Venaste@dh in

Table 6. Outgoing money transfers by countries of destination
(End-of-period figures in AWG thousands)

2005 2006 2007

1- Colombia 60 191.3 64 659.1 63 896.3

2- Dominican Republic 11812.0 13983.9 17 377.6

3- Philippines 5700.1 5811.9 5957.6

4- Peru 5100.6 5195.3 5185.2

5- Haiti 3378.5 39894 4 335.6

6- Other 20 135.7 19 622.5 19 969.1

TOTAL 106 318.2 113 262.1 116 721.4

Source: CBA; money transfers companies.

64. In 2007, the money transfer conmi@s processed approximately A0 incoming transfers

comprising a total amount of 13.9 million AWG (2006: @ incoming transfers processed reached a
total amount of AWGL1.7 million). As in previous years, themcoming transfers originated mainly from
the Netherlands and the United States of America.

Table 7. Incoming money transfers by countries of origin
(End-of-period figures in AWG thousands)

2005 2006 2007
1- Netherlands 4591.6 4 407.0 4 867,6
2- United States 3685.1 3170.1 3743.3
3- Colombia 613.0 606.3 800.9
4- Netherlands Antilles 728.0 736.3 712.0
5- Spain 3321 314.2 662.6
6- Other 2 346.9 2458.0 3091.1
TOTAL 12 296.7 11691.9 13877.5

Source: CBA; money transfers companies.
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65. Set out below is a table of financial institutions that are regulated and supervised:

Table 8. Structure of financial sector

(audited figures as per year-end 2007)

.Numbe?r of Total assets Authoriza}tion/ Supervision

institutions (AWG Million) Rgg;)setrrsit;(i)gn& AML/CFT
Commercial banks 4 37331 CBA CBA/FIU
Offshore banks 2 787.2 CBA CBA/FIU
Mortgage banks 1 365.0 CBA CBA
Consumer Finance companies 1 73.3 CBA CBA
Investment bank 1 199.7 CBA CBA/FIU
Credit union 1 4.1 CBA CBA
Life insurers 8 548.7 CBA CBA/FIU
Non-life insurers 13 205.0 CBA CBA
Captives 4 39.8 CBA CBA
Company pension funds 11 254.7 CBA N/A
Money transmitters 4 13.2 CBA CBA/FIU
Insurance intermediaries N/A N/A N/A FlU

N/A: Not Applicable

66.

Table 9.

of

Aifi nanci al

i nsti

tuti

Financial activity by type of financial institution

The following table sets out the types of financial institutions that can engage in the financial

activities that are within the definitin onso

Type of financial activity
(See the Glossary of the 40
Recommendations)

Type of financial institution
that performs this activity

AML/CFT supervision

1. Acceptance of deposits and other
repayable funds from the public (including
private banking)

1. Commercial Banks

2. Financial institutions, which
fall within the scope of the
exemption of Article 48
SOSCSs

CBA/FIU
No supervision

2. Lending (including consumer credit; 1. Commercial Banks 1. CBA/FIU

mortgage credit; factoring, with or without 2. Bank-like financial 2. CBA

recourse; and finance of commercial institutions

t tions (including forfeiti t lendi 3. CBAFIU

ransactions (including forfeiting)) (3mo|r gage lending) 4. No AML/CFT supervision
. Insurers

4. Financial institutions which
fall within the scope of the
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Type of financial activity
(See the Glossary of the 40
Recommendations)

Type of financial institution
that performs this activity

AML/CFT supervision

exemption of Article 48.3
SOSCS

3.  Financial leasing (other than financial
leasing arrangements in relation to consumer
products)

1. Commercial Banks

1. CBA/FIU

4.  The transfer of money or value (including
financial activity in both the formal or informal
sector (e.g. alternative remittance activity), but
not including any natural or legal person that
provides financial institutions solely with
message or other support systems for
transmitting funds)

1. Commercial Banks
2. Money remitters

1. CBA/FIU
2. CBAJ/FIU

5. Issuing and managing means of payment
(e.g. credit and debit cards, cheques,
traveller's cheques, money orders and
bankers' drafts, electronic money)

1. Commercial Banks

2. Non regulated company
issuing and managing means
of payment

1. CBA/FIU
2. No supervision

6. Financial guarantees and commitments 1. Commercial Banks 1.CBA/FIU
2. Non regulated companies
1. Commercial Banks 1. CBA/FIU

7. Tradingin:

(a) money market instruments (cheques,
bills, CDs, derivatives etc.);

(b) foreign exchange;

(c) exchange, interest rate and index
instruments;

(d) transferable securities;
(e) commodity futures trading

2. Investment companies

2. No supervision

8. Participation in securities issues and the
provision of financial services related to such
issues

1. Commercial Banks
Investment companies

1. CBA/FIU
2. No supervision

9. Individual and collective portfolio 1. Commercial Banks 1. CBA/FIU
management Investment companies 2. No supervision
10. Safekeeping and administration of cash or | 1. Commercial Banks 1. CBA/FIU
liquid securities on behalf of other persons
11. Otherwise investing, administering or 1. Commercial Banks 1. CBA/FIU
managing funds or money on behalf of other 2. Investment companies 2. No supervision
persons 3. Pension Funds 3. No AML/CFT supervision
12. Underwriting and placement of life 1. Life insurance companies 1. CBA/FIU
insurance and other investment related 2. Life insurance agents and 2. FIU
insurance (including insurance undertakings brokers
and to insurance intermediaries (agents and
brokers))
13. Money and currency changing 1. Commercial Banks 1. CBA/FIU

2. Hotels 2. No supervision
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1.4 Overview of commercial laws and mechanisms governing legal persons and arrangements

67. As for legal persons two kinds of lega¢érsons can be distinguished, namely the public legal
person and the private legal person. Public legal persons are legal persons instituted as such by law with
the purpose of performing a specific public task which requires a high degree of indeperlerce
operational and financial level from the political decision making processhe Government itself.

Public legal persons do not operate on a commercial basis or for a private aim. Their organisation, tasks
and relationship with the Government gaerned by their institutional law. An example of a public legal
person in Aruba is the Central Bank of Aruba.

68. Private legal persons are legal persons provided by the commercial laws of Aruba to fulfil a
private aim. The followindegal personsgxist in Aruba:

a) the limited liability companyNV);

b) the Aruba exempt companjVyV);

c) another type of limited liability companyBA), introduced on 1 January 2009;
d) the foundation;

e) the association with legal personality.

69. These private legal persons will henceforth be simply referred to as legal personghanith
exception of the association with legal personality, all legal persons can only be established through a
notarial deed wich must contain thearticles of incorporation. Limited liability companies and Aruba
exempt companies must always be entered in the Commercial Register while the foundation and the
association with legal personality must be only entered in the Comnieegjater if they are conducting a
business. The Commercial Register is a public register kept by the Chamber of Commerce and Industry.
The Commercial Register is meant to give an overview of the directors of the entities (legal tewghhon
persons) estdished and doing business in Aruba. Therefore it is a legal requirement for these entities to
submit the nameandaddresses of the directors of the entity, the nature of the business carried out by the
entity, as well as anghange to thislata. An excejn is in place for the Aruba exempt company which is

only required to submit an authenticated copy of its articles of incorporation for registration in the
Commercial Register.

The limited liability company (NV)

70. The limited liability company is a corporation with an authorized capital divided into shares in
which every partner participates with one or more shares. The partners, meaning the shareholders, are not
personally liable for the actions carried out in ti@ne or on behalf of the company as the company is a
legal person. A limited liability company is incorporated by a notarial deed containing the articles of
incorporation; it cannot commence before receiving @adied declaration of no objection frometh
Minister of Justice. Such a declaration can only be refusedasewherethe company goes agairbe

public order of good morals, the deed does not comply with legal provisions or the shareholders are not
participatingin at least ondifth of the auhorized capital. Shares can be issued to name or to bearer.
Bearer shares cannot be issued unless the full nominal value has been paid up. As long as the full amount
of the issued shares has not been paid up the management is required to keep aomgistiagahe

names of the shareholders who have not paid up their shares in full yet. Otherwise the management or any
other organ of the limited liability company is not required to keep a register of the shareholders of the
company.
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71 The shareholders meet at least once per year in the general shareholders meeting. The general
shareholders meeting has, within the limits of the law, all authadt allotted to the management or
others. A limited liability companyas a management consisting of at least one person. The management

is tasked with the management of the business of the company and the internal and external representation
of the company. These tasks and the authaaitached to fls can be limitedby the articles of
incorporation. The appointment of the first management is done in the articles of incorporation while the
appointment of subsequent management is done by the general shareholders meeting. The articles of
incorporation maycreatea supervisor board consisting of one or more persons. This however is not
mandatory. Members of the supervisory board are appointed and dismissed by the general shareholders
meeting.

72 The management of a limited liability mpany is required to submit within 8 months after
closing of the companyb6s fiscal year a balance s
explanation to the general shareholders meeting for approval. An expert (usually an auditor) azaser, in

the articles of incorporation so require, must be appointed by the general shareholders meeting to examine
the books of the company and to report on the balance sheet and profit and loss statement as presented by
the management.

73. Limited liability companies are used essentially for commercial purposes. Limited liability
companies are subject to profit taxation in accordance with the State Ordinance on Profit TrakeiShe
28%. Limited liability companiesstablished in a free zone are subject to a profitateof 2%.

Aruba exempt company (AVV)

74. The Aruba exempt company was introduced in 1988 as an international financial services
instrument. As is the case withe limited liability company, the Aruba exempt company is a corporation
with an authorized capital divided into shares. Shareholders are therefore not personally liable for the
actions carried out in the name or on behalf of the company as the companigdal person. It
distinguishes itself from the limited liability company by being exempted from profit taxation, hence the
fexempt 06 p arHowewef sincathanges adopted in the State Ordinance on Profit Tak on
January 2006AVVs have the pasbility to opt for a fiscdly transparent status and therefore be subject to
the same profit tax regimes NVs. An Aruba exempt company must always have a legal representative
established in Arubathe articles of incorporatiorof which mustallow for the legal representation of
Aruba exempt companies. Such legal representation is provided by company ewiders,which can

only be limited liability companies incorporated and established in Aruba and sugdryisthe CBA
pursuant to the State Ordimze Supervision Trust Company Services Providerse 1 January 2008he

Aruba exempt company may be used for financing, investment, trading or holding activities. Holding
activities may be defined as managing foreign property or real estate or otttsragside Arubalhe

Aruba exempt company was originally not intended for Aruban residents or for participation in the
economy of Aruba, but as pérJanuary 2006 the Code of Commerce was amended to prevent ring
fencing, meaning that Aruban residents a@fewed to own AVVs which are also allowed to participate in

the economy of Aruba An Aruba exempt company is not allowed to act as a credit institution.

75. An Aruba exempt company is incorporated by a notariadl dg@ch must contain the articles of
incorporation; it cannot commence before receiving @adied declaration of no objection from the
Minister of Justice. Such a declaration can only be refused if, in view of the intentions or antecedents of the
personsvho will determine or caletermine the company policies, there is a danger that the company will
be used for illicit purposes, or if the deed is against public order, good morals or legal provisions. Shares
can be issuetb name or to bearer. The purchasfeshares requires the payment in full or at least the
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nominal value mentioned on the shares. No registration is required siidheholders, beneficial owners
or persons otherwise entitled to the shares.

76. As is the case with the limited liability company the Aruba exempt company has a general
meeting of shareholders which hastak authoriy and power not allotted to the management or others.

The management of the Aruba exempt company should be in the haaasasiagement consisting of at

least one person. Except if determined otherwise by the articles of incorporation the manhdgemen
required to submit within eighmont hs after closing of the companr
containing a balance shestd a profit and loss statement accompanied by an explanation to the general
shareholders meeting for approval. An expert (usually an auditor) can or, in case the articles of
incorporation so require, must be appointed by the general shareholders neetingiine the books of

the company and to report on the balance sheet and profit and loss statement as presented by the
management.

Aruba limited liability company (VBA)

77. The Aruba Limited liability companyMBA) was introduced on® January 2009. As is the case

with the limited liability company (N.V.) and the Aruba exempt company (A.V.V.) the company has an
authorized capital divided into shares. Shareholders are therefore not personally liable for the actions
carried out in the name or in behalf of the company as the company is a legal person. But as the limited
liability company is a hybrid entity, the company can also be catstiias a companipn which the
shareholders are personally liable for the debth@tompany. The company in sukbase is comparable

to a limited partnership

78. A VBA must have a legal representative which is a limited liability company incorporated and
established in Aruba and whose purpokmise states that the company represents VBAs and/or AVVs.
The legal representative must be in possession of a license issued by the CBA pursuant to the State
Ordinance Supervision Trust and Company Service Provitfetlse VBA has natural persons whoear

Aruban residents as its director(s) there is no obligation for a legal representative.

79. The VBA is incorporated by notarial deed which must contain the articles of incorporation. It
cannot commence before receiyia declaration of no objection from the Minister of Justice. Such
declaration can only be refused if, in view of the intentions or antecedents of the persons who will
determine or caletermine the company policies, there is a danger that the compaibe wiked for illicit
purposes or that that its operations will lead to disadvantages for its creditors. Ths WBérporated by

one or more persons (legal or natural). The incorporator(s) do not have to participate in the capital of the
company.

80. Shares can be issued with or without nominal value. Furthermore, shares can be issued with or
without voting rights or with limited voting rights. Shares can also be issued with or without profit rights.
Issuance of thehares is against the nominal value. Stipulated return actions are layed down in the act of
incorporation and are due at the moment of issuance of the shares without nominal value.

81. The management of the VBA can benstrcte d according to the HfAone
model. It is also possible to give the shareholders the supervisory role over a normal board of directors.

82 The management is required to submit withinmt hs after c¢cl osing of th
a yearly accounting containing a balance sheet and a profit and loss statement accompanied by an
explanation to the general shareholders meeting for approval. An expert (usually an auditor) can or, in case
the articles of incorporation so require, must be appointed by the general shareholders meeting or another
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organ of the company, to examine the books of the company and to report on the balance sheet and profit
and loss statement as presented by the mareagem

83. In principle the VBA is subject to the normal corporate income tax of 28%. However, the
company can elect to be subject to each available fiscal regimeuba. A VBA can opt for the fiscal
transparent stal imputation payment status the exempt status. This is possible if the VBAly
performs certain qualified activities: holding activities, financing of other companies (whether or not the
financing is intercompany), investment activities (with exceptbinvesting in real estate), the licensing

of intellectual and industrial property rights and similar rights according to the laws of Aruba or the laws of
other countries.

Foundations

84. A foundation is a legal pson which has no members, shareholders or owners, and aims to
achieve idealistic, social, charitable or other+poofit goals through a working capital given to it for that
purpose. A foundation is created by one or more natural or legal persons tanooigiial deed containing

the articles of incorporation. These articles of incorporation should at least ctmamame of the
foundati on (stehtingh & sh ep avrotr dleeféaim ofithe foundatomany the method and
procedures for theppointment of the director¥he objective of a foundation cannot be to make payments

to its founders or persons belonging to its organs, nor to others except if the payments to those others have
an idealistic or social aim. A foundation that is contrarpublic order is prohibited and as sushull and

void. Thevoidanceof such a foundation, however, cannot be held against third parties who were unaware
of this. Foundations that are contrary to public order are those that have as an aim disobedience t
violation of legal provisions, assaulting or disturbing good morals or disturbance in the exercise by
whomever of their rights

85. All foundations must be registered in the special public register called thel&ons Register

which is kept by the Chamber of Commerce and Industry. Registration must include the name, surnames,
address or last known address of the founder or founders, as well as the names, surnames and addresses of
the directors of the foundatio Changes to the directors and articles of incorporation must also be entered

in the Foundations Register.

Associations with legal personality

86. The association with legal personality can be distinguished froer adsociations by it having

legal personality which authorises it to act on its own behalf without its board or members being liable for
these acts. As is the case with the foundation, an association with legal personality can only be created for
idealisic, social, charitable or other ngmofit reasons. In practice this legal form is mostly used by sport,
service and social clubs. To be incorporated as an association with legal personality recognition as such is
required. This recognition is granted biate decree and is given after screening of the articles of
incorporation by the Directorate of Legislation and Legal Affairs. Recognition may only be refused on
grounds related to the general interest. If an association deviates from its aim as séteattioles of

i ncorporation the Public Prosecutords Office may
|l eads subsequently |l eads to the dissolution of th

Partnerships
87. There are a number of types of partnerships:

a) the commercial partnership;
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b) the limited partnership;
c) partnership.

88. The commercial partnership and the limited partnership are regiatibe Code of Commerce

of Aruba, while the partnership is regulated under the Civil Code of Aruba. Partnerships distinguish
themselves primarily from legal person by not being able to act independently as a holder of its own rights
and obligations as it were a natural person. The partners (whether are they are natural or legal persons)
are therefore liable for the obligations (for example debts) incurred by the partnerships. Contrary to most
legal persons a notarial deed containing articles of incatiporis not required to set up a partnership.

setting up the above mentionedrtnershipgshe only legal requirement is that the partnership must be
signed on in the commercial register. In certain situations an official permit is required, depanthieg
nationality of the founders and the kind of commercial activities that will be conduCtedmercial
partnerships and limited partnerships are required to register with the Commercial Register kept by the
Chamber of Commerce and Industry, while parships must register in case they carry out a busiRess.

that purposehte following data and information of these partnerships must be submitted:

1 Personal data of the partners

Business or brand name

Start and ending of the gaership

Address (placefaesidence) of therited or commercial partnership

Amount of invested capital

=A = =4 =4 =4

Descripton of the commercial activities
Commercial partnerships

89. The commercial partnership is based on an agreement betweenttigespaesulting in a form of
cooperative relationship in order to pursue commercial purposes. They are mostly used for small
businesses. A commercial partnership may be established by natural persons but also by two or more
companies with legal persortgli The partnership is started up by one or more individuals, who have joint
ownership of the enterprise under a common name. The working capital (equity) of the partnership remains
separated from the private capital of the partners. As mentioned prgvtbagartners have personal
liability for incurred debts. Bankruptcy of the partnership will therefore also have consequences for the
partnersOn the other hand, the company capital and assets cannot be held liable for the personal debts of
the partnersPrivate debts of the partners cannot in principle be recovered from the partnership.

Limited partnerships

0. The limited partnership is a particular form of partnership, in which two different types of
partners carbe distinguished. In the limited partnership a distinction is made between the managing
partners, who act on behalf of the partnership, and the partners who only act as capital contributor. The

l atter ar e known as 0si | entheds canmot pértbronr manageridl orp ar t
administrative acts on behalf of the partnership, such as entering into financial commitments or
obligations, or settling debts. Violation of this management injunction will result in the liability for all
debts of the @rtnership.
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Partnerships

91 A partnership is an agreement between two or more natural or legal persons in which these
persons commit themselves to bring assets together in a community order to share the bepedifitsand
resulting from that community. Partnerships are used for example by law firms.

15 Overview of strategy to prevent money laundering and terrorist financing
a. AML/CFT Strategies and Priorities
92, The AML/CFT strategy of Aruba is aimed at the protection and preservation of the integrity of

the financial system (prevention) and the detection and prosecution of activities concerning money
laundering and terrorist financing (repression). The prevention compan@nimarily in the hands of
specialized government agencies and sgowernmental entities such as the FIU and the CBA who are
given a large degree of freedom to develop and implement their own policies in accordance with the
relevant international standis as they appear and develop. The repression component is in the hands of

t he Publ i c Prosecutor 6s Oof fice, whi ch has a | ar
policies. The prudential supervision of banks, insurance companies and maorsésr tcampanies aims at
preventing financial institutions from taking risks that couédm the interests of depositors, policyholders,

and other creditors and could endangergtendness, stability, and integrity of the financial system. To

that end, theCBA conductsoff-site surveillance, as well as periodic-gite examinationg-urthermore, it

holds on a regular basis bilateral meetings with the institutions concamkedith their representative
organizations. The FIU pursues its AML/CFT objectivealsguring compliance of the relevant institutions

with their legal reporting obligation through -site supervision and the subsequent supervision reports
(directives and guidelines), as well as regular information sessions, by monitoring flows of mdrsy an
cooperating closely within the reporting chain and with other AML/CFT actors involved on regional and
international level. Currently high priority is being given to the implementation of the Law Maintenance
Program of which the FIU, the Public Proseaer 6 s Of fi ce and Police are |
aimed at the upgrading of their infrastructure and information technology systems, as well at providing
personnel training.

93. A general measurement of thffectiveness of the policies and programmes has not been carried
out as yet. However, the FI U, t he CBA, t he Publ i
have done some monitoring, and this has resuiteel; alia, in various amendments andoposals for
amendments of the AML/CFelated legislation.

94. The Government is currently working on the implementation of the Law Maintenance Program
which will benefit the functioning of Government bodies involveith AML/CFT, such as the FIU, the
Public Prosecutor s Of fi cwasasmworkinghoa thePimglementation of he G
various legislative measures, which were adopted in February 2009, such as the extension of the
identification and repairig obligation to some DNFBPs, the introduction of administrative sanctions for
noncompliance with the identification and reporting obligation and with the financial supervision State
Ordinances. A State Ordinance on the supervision of trust and congraitg providers was also adopted

in February 2009. Furthermore, the Government is finalising a Sanctions Decree based on the State
Ordinance on Sanctions to effectively freeze funds and other assets as required by the United Nations
resolutions S/RES/1261P999) and S/RES/1373(2001). These legislative measurehicgred to be
implemented in theeoming year. Furthermore, the Government is working on a proposal for a State
Ordinance on the supervision of casinos.
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b. The institutional framework for combatimgoney laundering and terrorist financing
Ministries and Inter -ministerial bodies and committees

95, Ministry of Justice This Ministryis responsible for the maintenance of law and order, the peace
and security of th@opulation, the control at and guarding of the borders, the counseling of all ministries
on administrative and legal matters, and the legislation for all the ministries. Pursuant to its responsibility
for the maintenance of law and order, the Police FAroba resorts for criminal and operational matters
under this Ministry, while it also bears respons
Office of its prosecutorial duties. For the same reason the Ministry of Justice bears geperaibdity

for the development and implementation of AML/CFT policies and policy instruments such as legislation,
taking into account the specific roles of other governmental andgmrainmental parties involved such

as the Ministry of Finance and Eamic Affairs, the FIU and the CBA. The Ministry of Justice is also
responsible for legislation on legal persons and arrangements, as well as for all gaming matters, including
the licensing of gaming institutions such as casinos and lotteries.

96. Ministry of Finance and Economic AffairsThis Ministry is responsible for the general
management of the funds of the Government of Aruba and the supervision on their expenditure, the
monetary system, the FIU, the levying amadlection of taxes, the promotion of a healthy development of

the Aruban economy, the collection, processing and publication of statistical data and the cooperation on
development. Pursuant to its responsibility for the monetary system and the FIMinlsBy bears
particular responsibility for the promotion and protection of the integrity of the financial system of Aruba
through legislation and cooperation with the CBA and other parties involved.

97. The FATF Conmittee Aruba This standing committee (sometimes also referred to as the
National FATF Committee) was instituted in 1992 by decree of the Ministers of Justice and of Finance and
Economic Affairs to ensure coordination among the various AML (now also @Rhprities, to increase
awareness and exchange of information and to continuously monitor the implementation of the FATF
Recommendations. The committee is currently chaired by the Head of the FIU and consists of
representatives of the FIU, the CBA, th@&Zone Aruba N.V., the Directorate of Foreign Relations, the
Public Prosecutoros Office, the Poli ce, t he Aruba
Affairs and the Directorate of Taxes. The FATF Committee Aruba meets once everyotwlosmand is

assisted by a futime secretariat.

Criminal justice and operational agencies

98. The Financial Intelligence Unit (FIU)he FIU wascreatedon 1 March 1996 under the name
Meldpunt Ongebruikelijke Transtes- MOT (Reporting Centre for Unusual Transactions) when the State
Ordinance on the Reporting of Unusual Transactions (SORUT) came into &ffedtlU is a specialized

and separate government agency created to receive, analyze, and investigatef nepastgal transactions

from the institutions subject to the reporting obligation (the reporters). It functions as a buffer between the
reporters and the competent judici al aut horities,
by invesigating the unusual transaction reports received and passing on to the Police and the Public
Prosecutords Office only those transactions deter
criminal investigations. Alreportsreceived are kepnia secure database. Exchange of information with
outside parties is possible under strict conditions set by law. The FIU supervises the compliance of
financial and certain nefinancial institutions subject to the reporting obligation. It also supervises
compliance of certain nefinancial institutions with their legal obligation to identify their customers when
providing financial services.
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99. The Aruba Police Forcélhe Aruba Police Force or Police is thenpary law enforcement and
criminal investigation organisation of Aruba. The Police carry out criminal investigations under the
leadership of a prosecutor. The Police are headed by the Chief Commissioner of Police. The Police have
various specialized sectis for the investigation of specific forms of criminality. As for AML/CFT special
mention can be made of the Organised Crime Section and the Financial Investigations Bureau.

100 The Special Task Force Netherlandgtiverlands Antilles and Arubd@his cooperative detective

force of the Netherlands, the Netherlands Antilles and Aruba (original naRexherche
Samenwerkingsteaor RST) is an autonomous interregional unit consisting of specially trained detectives
who wak with detectives of Aruba and the Netherlands Antilles to investigate and combabardes
criminality. A number of detectives of this special task force dedicate themselves especially to money
laundering and terrorist financing.

101 The Publ i c Pr olsheec uPoblbsc OPfosecut or 6s Of fi ce
prosecution of criminal offences and the execution of criminal judicial convictions. It is also the primary
contact for international requestsfo | e g a | assistance and cooperati on
headed by a Prosecut@eneral who is appointed by the Queen of the Netherlands upon recommendation

of the Common Court of the Netherlands Antilles and Aruba. The first line of thecPubRr o secut or
Office consists of the prosecutors (currently four) who are headed by the chief prosSdweifamosecutors

are responsible for the initiation and progress of criminal investigations and subsequently give guidance
and leadership to law enfmment officers actually conducting these investigations.

102 Customs Departmenfthe Customs Department or Inspectorate for import duties and excises
falls under the Directorate of Taxes and as such is part ofakeand Customs Service. The Customs
Departmentdéds primary role is the execution of th
goods and the levying and collection in this respect of import duties owed to the government. The Customs
Departnent is also tasked with the collection of excises on petroleum products, cigarettes and distilled
beverages. As the Customs Department carries out these tasks at the various points of entry and departure
of Aruba, it is also charged with the supervisiorntlm implementation of the State Ordinance on Narcotic
Substances and with theceiptof the reporting forms for the import and export of cash money pursuant to

the State Ordinance on the Reporting of the Import and Export of Cash Money. The Custortreddepar

is not a law enforcement agency; if in the course of its activities it comes across situations which may be
indicative of money laundering and/or terrorist financing, the Police must be notified.

Financial sector bodies

103 Supervision of financial institutions and related institutioftse supervision of credit institutions
(primarily banks), insurance companies (life and -hif@), money transfer companies and company
pension funds has begiven byvarious State Ordinances to the Central Bank of Aruba (CBA). As for
credit institutions and insurance companies a licensing system is used with the CBA as the sole licensing
and supervisory authority. Money transfer companies are subject to a registratiomsitstsubsequent
supervision by the CBA. Credit institutions, insurance companies and money transfer companies may only
act as such after authorisation from the CBA via licensing or registration respectively. Company pension
funds do not require prior dugrisation of the CBA but are still subject to supervisory measures similar to
those used for credit institutions, insurance companies and money transfer companies. The supervision by
the CBA of other financial institutiorisparticularly investment firmand electronic stock exchangeare
currently being considered by the Governmente TWinister of Finance and Economic Affairs has
meanwhile approved the draft legislation prepared by the CBA with respect to the supervision of the
electronic stock exchamg. This draft is now in the legislative process. Furthermore, the CBA strives to
submit a proposal by the year end 2009, which will introduce the regulation of investment companies.
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104 The Central Bank of Aruba @\): The CBA was instituted on January 11986 as a public legal
person with full legal, operational and financial independence of the Government. The CBA is responsible
for safeguarding the financial stability in Aruba. Its principal policy objectivest@ protect the internal

and external purchasing power of the Aruban florin (AWG), to enhance the safety, efficiency, and
reliability of the payment systems, and to promote the soundness and integrity of the financial sector
institutions. In line with tese policy objectives, the CBA performs the following tasks and related
activities:

1. Issue bank notes, as well asnsoon behalf of the Government.
2. Promote efficiency in settlindomestic payments
3. Act as the Gkewmernment 6s ban
4. Regulate thélow of intemational payments.
5, Manage Arubads of f i cidaahdfareigs exachangesholdingsonsi sti ng
6. Advise the Minister of Finance and EconorAffairs on financial matters.
7. Monitor ecommic and financial developments.
8. Conduct monetary policy.
9. Supervisdhe financial system.
105 The latter task, which is also potentially of relevance for AML/CFT, is done by performing risk
based supervision on financial institutions to protect the interests of depositors agchplolers and to
contribute to maintaining the stability and integrity of the financial system.
DNFBPs and other matters
106. Company Service Providergere broughunder aregulatoryframework on 3-ebruary2009 by
the enactment State Ordinance on the Supervision of Company Service Providers. In adgliting toe
CBA authorisation and supervision responsibilities, the law provides existing businesses transitional

provisions of one year in order that they maylgper a licence. The futursupervision will be rislbased
along the lines set previously for banks and insurance companies.

107. Casinos:There are currently 11 casinos active in Aruba. They are licensed by tlsteiiof
Justice pursuant to the State Ordinance on Hazar
rudimentary to conduct ongoing prudential supervision on casinos. In order to comply with FATF
Recommendation 24 a proposal for a State Ordingrdie Supervision of Gaming has been drafted and

is expected to be presented to parliament before the end of this year. Similar to the company service
providers it will introduce a risbased supervision supported by a licensing system for casinos (and
possibly other gaming institutions). The licensing will formally remain with the Minister of Justice while

the supervision will be in the hands of an independent body.

108 Legal and other professionafSurrently lawyers, civil notaries, accountants and tax advisors are
not subject to ongoing AML/CFT supervision. Lawyers are admitted to practice by the Common Court of
the Netherlands Antilles and Aruba. Lawyers are subject to disciplinary ruling which is administexed
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caseby-case basis by Council of Supervision and in second instance by Council of Appeal. A Bar
Association QOrde van Advocatgnis present and active; however this entity does not have regulatory
powers, nor is membership mandatory for lawyers. Qivthries are appointed by the Government but do

not have a self regulatory body which sets and enforces regulations on various subjects, including
AML/CFT. Supervision is repressive and limits itself to disciplinary measures to be imposed ofbg case
ca® basis by the Common Court of the Netherlands Antilles and Aruba. Accountants, in as far as they are
they are registered with a foreign professional organisation of accountants, may be subject to disciplinary
rulings of that organisation. The same appitetax advisors. It should be noted that the Government plans

to introduce legislation before the end of this year to extend the obligation to identify clients when
providing financial services and to report designated unusual transactions, to lawyikrsotaries,
accountants and tax advisors. Supervision on the compliance with these new legal obligations will be
carried out by the FIU.

109 Real Estate Agents: These professionals are not regulated in Arubbeamdumber remains
uncertain. While there might be 6 active real estate agents operating on the islands, about 50 other are
registered by the Chamber of Commerce and seem to be presently inactive. Real estate agents are generally
not specialised and offall types of business due to the small size of the market. A Land Registry is hold

by the Ministry of Infrastructures, where all the sales are registered. Civil notaries are in charge of the deed
of purchase, except when the purchaser is an AR¥al estie agents are subject to AML/CFT
requirements since February 2009.

110 Dealers in precious metals and precious stones: These professionals, who are not regulated, are
subject to AML/CFT requirements since Februar@Q20rheir number is unknown.

111 Reqistry for companiesAll entities or persons established in Aruba, whether with legal
personality or not, carrying out business in or from Aruba, are required by law to registiee i
Commercial Register. This register is kept by the Chamber of Commerce and Industry of Aruba.

C. Approach concerning risk

112 Aruba has not conducted an AML/CFT risk assessment other than the General @yiminal
Analysis carried out by the Public Prosecutor s
mainly at risk with respect to the first and third phases of the laundering process, the placement and the
integration, and that the main risky sest@re the banking sector, the real estate sector, the jewellery
industry and the casino industry. In addition, the General Criminality Analysis considers that financial
sectors that deal significantly in cash, such as money transfer companies, areusésb fab money
laundering purposes.

113 Until February 2009, casinos were the only DNFPBs subject to AML/CFT requirements despite
the AML/CFT risks associated with the ot FBP sectors.

114 Concerning financial institutions, although the Aruban State Ordinance on Identification
Obligations (SOIPS) does not provide that financial institutions can implementlaagskl approach for

the implementation of their AML/CFT obligatis, the CBA has issued two AML/CFT directives for banks

and insurance companies that allow them to implement ebais&d approachzor example, thecDD

directive for banks recommends that banks conduct enhanced CDD for high risked customers such as
Politically Exposed Persons or transactions like non-tadace transactions, correspondent banking and
private banking activities.
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115 The AML/CFT directive for insurance companies recommends that insurers implemskt a

based approach and create a risk profile for each customer taking into account their background, their
location, the nature of their activities or the source of funds or source of wealth. Insurers are also urged to
implement enhanced CDD for customeriso are PEPs or customers located in-oooperative countries

and territories and non fate-face customers. In addition, the AML/CFT directive accepts that insurance
companies can apply simplified CDD for those lower risk customers as set out by The(f#ancial
institutions, public companies, government or administrations) and for certain insurance products.

d. Progress since the last mutual evaluation

116 Aruba underwent its second FATF mutual evaluationd89l In the mutual evaluation report it

was concluded that since the first evaluation in 1995, Aruba had introduced legislation requiring financial
service providers to identify their clients when providing financial services and to report unusual
transadbns to the FIU. Also changes were made in the CrCA, while a CBA Directive on AML was
introduced. Overall, many significant advances had been made. Nevertheless recommendations were given
to Aruba to further improve its AMisystem. These recommendations ba summarised as follows:

a) In order to make criminal prosecution of money laundering more successful, the legal
requirement of proving the underlying predicate offence, as well as the restriction of the
definition of money laundering to money, securitiesl claims, had to be removed

b) At the level of informal cooperation changes were required in order to make it easier for the FIU
to exchange information with other FIUs without requiring a prior formal treaty

c) Adequate technical and human resources weeglateto ensure the proper functioning of the
unusual transactions system, while the lack of qualified staff needed to be redressed

d) The law enforcement and prosecutorial structure for enforcing the (then) new confiscation could
be reviewed and consideratigiven to dedicated specialist functions, as the confiscation results
to date were limited and steps needed to be taken to encourage investigating officers and
prosecutors to actively pursue confiscation as an integral part of a criminal investigation

e) Certain financial services, such as life insurance, money exchange of remittance and pension
fund activities needed to be brought under the identification obligation, thereby removing an
inconsistency with the reporting obligation

f) The total lack of reportffom institutions other than banks needed to be rectified promptly and
the CBA needed to consider the circumstances under which it might report directly to the FIU

g) Further improvement on the level of feedback provided by the FIU to reporting institwi@ens
deemed desirable, including making the regular meetings with the compliance officers as
informative as possible

h) The adopted system with respect to the supervision of the two offshore banks needed to be
reviewed as they have no physical presence ibh@&eand do not file unusual transactions reports

i) Measures were necessary to extend internal control requirements and supervision to insurance
companies, check cashers and money exchange or remittance businesses
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j) Due to lack of resources at the FIU and tswee an efficient use of resources and to achieve
greater clarity and consistency, the whole task of supervision had to be left to the CBA or another
appropriate supervisory agency

k) The reports of the four Mixed Committees needed to be implementedraaspossible, since
they would considerably strengthen the AML regime.

[) After having implemented the reports of the Mixed Committees and the other current
amendments completed, attention should be focused on the practical enforcement of the new laws
and mehanisms in order to ensure that the AML system is effective and efficient.

117 Aruba has implemented the majority of these recommendations. As for the recommendations that
require legislative action (a, b, e, i akg Aruba amended its Criminal Code in 2006 to include 3 new
specific money laundering provisions, while repealing the sédonke AML State Ordinance in the
process. These new provisions label money laundering as an independent offence and expaopetheir sc
beyond money, securities and claims to any goods or property rights (recommendation a). The SORUT
was adapted in 2003 to enable the FIU to exchange information with foreign counterpart FIUs without the
presence of a treaty. Exchange of informationa® hased on memoranda of understanding between the
FIU and foreign counterpart FIUs, most of which are members of the Egmont Group (recommendation b).
The reporting obligation as set out in the SORUT was extended in 1999 to money remittance companies
(including the post office) and to life insurance companies and insurance brokers in 2002
(recommendations e and f). In 2001 comprehensive legislation was introduced to regulate the supervision
of insurance companies (life and riifie) by the CBA, while in 208 the same was done with respect to
money remittance companies (recommendation i). As for the implementation of the reports of the four
Mixed Committees (recommendation k), a State Ordinance was introduced in 2000 with new and
comprehensive rules on thepsuvision of free zones through a governmmmhed limited liability
company named Free Zone Aruba N.V.. Likewise, Aruba enacted in 2003 a State Ordinance regulating the
reporting of the import and export of cash, thereby making it a legal requiremepbotd the import and

export via the harbours, airport and the postal service of currency in excess of AU0G @ISD 11000)

to the Customs Department. Aruba also adopted a State Ordinance in February 2009 that tasks the CBA
with the licensing and the segvision of the trust and company service providers. The Government now
expects to submit to the parliament a proposal of State Ordinance on the supervision of casinos before the
end of 2009.

118 As regards the FIUits functioning and the extent of the unusual transactions reporting system
(recommendations ¢, g, h and j), since 1999 additional staff have been hired for supervision, policy and
analysis purposes. FIU staff are given internal and external trainind=I0h@as increased the amount and
quality of feedback to its reporters by regularly presenting information sessions with typologies and
sanitised cases, by issuing a quarterly electronic newsletter and by presenting statistics in its annual reports.
The FIU also informs reporters on the handling and conclusion of their reports as submitted, and gives
specific feedback to each reporter in its supervision reports. As for the offshore banks it should be noted
that these institutions presently file unusual teations reports with the FIU. Because of the steadily
improved functioning of the FIU, Aruba advised that several investigations have ultimately led to money
laundering convictions and that the Government is convinced that the FIU has proven its worth as a
separate institution tasked with the maintenance and supervision of the unusual transactions system as set
out in the SORUT.

119 With respect to the review of the law enforcement and prosecutorial structure aikcation

of specialised functions in order to encourage officers and prosecutors to actively pursue confiscation as an
integral part of criminal investigation (recommendation d), it should be noted that the relevant law
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enforcement sections have beenrapgd while others have been instituted. The Organised Crime Section

and the Financial Investigations Bureau (new) of the Police can be mentioned, together with the inter
regional Special Task Force Netherlands, Netherlands Antilles and Aruba. The Publis® c ut or 6 s O
has assigned one prosecutor specifically for financial investigations, including money laundering (and
terrorist financing). This prosecutor also acts as a liaison for the FIU.

120 Since the implmentation of a number of the recommendations of the 1999 evaluation report,
Aruba has effectively focused on the practical enforcement of the contemporary and new AML legislation.
To this effect the AML instruments and the underlying legal system havecba@nuously monitored,

while in line with international developments CFT legislation and other measures have also been
introduced. Most recently, in February 2009, this resulted in the adoption of two new State Ordinances:
one modifying the former Stat@rdinance on Identification obligations, the State Ordinance on Reporting
Obligations, the three State Ordinances that regulate credit institutions, insurance companies and money
transfer companies. The other State Ordinance adopted by the Parliamenteseguid creates a
supervisory regime for trust and company service providers. Furthermore, two ministerial regulations were
also adopted to define criteria determining unusual transactions that must be reported to the FIU.
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2. LEGAL SYSTEM AND RELATED I NSTITUTIONAL MEASURES
Laws and Regulations
2.1 Criminalisation of Money Laundering (R.1 & 2)

2.1.1  Description and Analysis

121 The legal system of Aruba is based on the Dutch legal system with some modificaiedsoh

the local or regional circumstances. The responsibility to develop an AML/CFT framework primarily rest
with the government of Aruba, whereas the judiciary is linked into the Kingdom of the Netherlands. The
judiciary is in the hands of independentiges who are appointed by the Queen upon recommendation of
the Common Court of Justice of the Netherlands Antilles and Aruba. Cases are heard in first instance by
the Court in First Instance of Aruba, but appeals are made before the Common Court efojutic
Netherlands Antilles and Aruba, which serves has an appeal court for both Aruba and the Netherlands
Antilles. Further appeal is possible for penal and civil cases to the Supreme Court of the Netherlands. As a
result, the CriminaCode of Aruba iwery close to the one of the Netherlands Antilles and more generally

to the Criminal Code of the Netherlands, and the jurisprudence based on Dutch penal cases also has a
direct impact on the Aruban penal system.

Criminalisation of ML on the basis of theNWConventions

122 The Vienna and Palermo conventions require countries to establish as a criminal offense the
following intentional acts: conversion or transfer of procefmisparticular purposesconcealment or

disguise of the true nature, source, location, disposition, movement or ownership of or rights with respect

to proceeds; and the acquisition, possession or use of proceeds (Artiile)(3{di) of Vienna;

Article 6(1)(a)(i}(ii) of Palermo). This obligatio is subject to the fundamental/constitutional principles

and basic concepts of the c oucothventiod;Artidledl], Palernoy st e m
convention).

123 In Aruba, the money laundering ofie® whid is found in Aticles 430b, 430c and 430d of the
Criminal Code of Aruba (CrCA) is part of a regime designed to cover all obligations in the 1988 Vienna
Convention and the 2000 Palermo Convention. The money laundering offence covers the aaty @f hidi
concealing the true nature, the origin, the location, the alienation or the relocation of an object or the act of
hiding or concealing who is the person entitled to an object or has the object in his possession. The offence
also covers the acts of@dring or possessing an object, the act of transferring or converting an object, or
of making use of itThese acts cover the prescribed physical elements of the offence as set out in the
Convention, and indeed go beyond as regards conversion or traivgferthere is no requirement to prove

the act was done for one of the purposes set out in the Converttiese prohibited activities must be
undertaken knowing or having reason to suspect that the object is directly or indirectly proceeds from a
felony. Felories consist ofoffences designated in the second book of the Cy@Ad a limited number of
specifically designated offences in other legislatiéelonies can be compared with misdemeanours, which
areall othercrimes. Under Aruban law, all feloniase predicate offences for money laundering.

124, Aruba distinguishes three types of ML offences:

T Al nteMLDonahi ch i s didem80b and coeers situatiah evnere £he money
launderer knew that thoceeds originated diregtbr indirectly from any felony.
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T AHabi t ual isMandtipnedwhdercitie 430 c,is committed by ayone who habitually
commits ML.

T ACul pable MLO, wh i Article 430d of @reA ¢oves siwation wineck ehe
money launderer had reason to suspect that the proceeds originated dir@atliyectly from
any felony.

125 The offence of ML extends to any objects whi
r i g ht sugh thisAléfihitoris quite vague, the Aruban officials advised the assessment team that this
should be understood in the broadest sense as covering all tangible or intangible things. Therefore the
offence of ML extends to all types of property that imldered. There is no threshold for the value of the

object, and thus the offence applies regardless of value.

126 Before 2006, money laundering was criminalised under the State Ordinance on the
Criminalisation of Mmey Laundering, which explicitly required that the criminal proceeds were clearly
procured from a predicate offence and that the money launderer defendant knew or should have known that
the proceeds in question were obtained through a predicate offedgesJinen had the obligation to
determine the specific predicate offence. In practice, this requirement led to major problems as it was
difficult for the prosecutor to prove a specific predicate offence before the judge that led to the laundered
proceedsespecially when taking into account the international aspects of money laundering.

127 In 2006, Aruba changed its definition of the ML offence to ensure it would be in line with the
jurisprudence of the Supreme Coaftthe Netherlands. The ML offences therefore now place no burden
on the prosecution to prove the commission of or conviction for any predicate offence. The prosecution
must simply establish that the def enctthanthe offietp par er
were directly or indirectly proceeding froamy crime/felony (as opposed to a misdemeanoiiis is
supported by case lafvom the SupremeCourt of the Netherlands (HE/-09-2005, LIN: AT 4094).
Although this case law is based on cageginating in the Netherlands and not Aruba, it is based on the
same definition of the ML offence and is thus a ruling authority for Aruba, as the Supreme Court is a court
that governs the Netherlands, the Netherlands Antilles and Aruba. It shoule alstided that it is based

on this case law that Aruba changed its definition of the ML offence in order to bring it into alignment with
the Dutch ML offence.

Predicate offences

128 As mentioned earlier, the ML offea covers all feloniesand these are mostly listed in the
Second Book, CrCA. The principle in the Second Book is that each offence is a felony unless it expressly
states otherwise. There are also some other felonies that are set out in other pietatainem which

case they must be expressly stated to be a felbmgre is thus no specific imprisonment period as a
threshold that determines whether a crime is a felony orAsoset out below, the predicate offences in
Aruba for money laundering ger a broad range of offences, but not a compketge for all designated
predicate offences:

9 Participation in an organised criminal group and racketgediriicles 146 and 330 of CrCA.

9 Terrorism, including terrorist financing: while terrorism is an oife undetArticle 85, terrorist
financing is no criminalized as such in Aruba.

1 Trafficking in human beings and migrants smuggliAgticles 2(Ba, 286a, 287, 288, 289 and
290.
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1 Sexual exploitation, including sexual exploitation of children: 286a (procuteofesexual acts
with persons under the age of 18 years and international netafgokscurement of sexual acts).

91 licit trafficking in narcotic drugs and psychotropic substanéeticles 3, 11, 11a, 11b, 11c, 11d
of the State Ordinance on narcotic dahses and Ministerial RegulationsatHist the narcotic
substances.

1 licit arms trafficking: Articles 1 to7 of the Fire Arms State Ordinance a&nmticles 2 to4 of the
Fire Arms Stat@ecree.

Illicit trafficking in stolen and other goodaurticles 431 ad 432 of CGCA.
Corruption and bribenyArticles 183, 183a, 184,84a, 378, 379 and 380 of CrCA.
Fraud:Article 339 of CrCA.

Counterfeiting of currencyArticles 214, 215 and 220 of CrCA.

= = =4 =4 =4

Environmental crime: limited tArticle 178 of CrCA (intentional palition by bringing a
substance in drinking water, air or surface water) Antitles 5,6 11, 12 and 13 of State
Ordinance of the Protection of the Nature that implements the Convention on the International
Trade of Endangred Species of Flora and Fauna.

Murder, grievous bodily injury: Aicles 302, 315 and 316 of CrCA.

Kidnapping, illegal restraint and hostaigding: Articles 295, 295a, 298 of CrCA.

Robbery and theftArticles 323, 324 and 325 of CrCA.

=A = =4 =

Smuggling:Articles 233a, 233b, 233c of State Ordinacethe Import, Export and Transit of
goods

Extortion: Articles 330 and 331 of CrCA.

=

1 Forgery:Articles 230, 231, 231&32, 236, 237 and 239 of CrCA.

129 The predicate offences designated in the FATF Glossary afaliyocovered in Aruba. Indeed,

since terrorist financing is not criminalised as an independent offence in Aruba, it is not a predicate offence
to money launderingas defined under the FATF standarasider trading and market manipulation are

also notadequately criminalised, and are thus not predicate offences to ML offences. The offence of fraud
is narrowly defined and does not cover the full range of fraudulent activities.

130 As regards counterfeiting and gay of products, the offence (Art. 350 CrCA) has a very limited
scope relating to trademarks, which requires importation of products and there then several elements that
need to be shown for the offence. In addition, copyright related offences are noaltsid in Aruba.

131 As far as environmental crimes are concerned, as Aruba does not have a general legislative
framework for the management of the environment. Environmental offences are limited to a number of
acts related to the protection of fauna and flora (endangered species) and pollution of drinking water and
pollution of air, ground or surface water by intentionally polluting it with a substance. These offences
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therefore cover a limited number of serious imnmental crimes and do not take into account other
potentially important crimes such as illegal transportation of hazardous waste or pollution of the sea
surrounding Aruba (a potentially important consideration given the importance of the touristyiahastr

the existence of an oil refinery and related shipping).

Foreignpredicate offences

132 The Aruban ML offence does nekplicitly extendto conduct that occurred in another country

which constitutes an offende that country, and which would have constituted a predicate offence had it
occurred domesticallAr uba r el i es on the wording of the offe
crime’o | as meaning that t he of drimeacyehere mthe warld. Thise | a u
language was part of amendments that were introduced in 2006 (see paragraph 89) to ensure that the
prosecution does not have to prove the specific predicate offence. This element of the interpretation
appears reasonable and logica However the broader coaorimentciamn bteh
reasonably reads referring to anyype ofmore serious crime that occurs in any jurisdiction is much more
problematic and difficult to accepfihe legislation does natpecificaly refer to conduct in another
jurisdiction which would amount to a Acrimeod; cri
a misdemeanour in Aruba, or may not be any type of offence at all. There is nothing in the legislation
about dual crimiality, but the authorities suggested that this would probably be necelsacase law

has been provided to explain and justify the broad definition that has been given to the woedg and
minimum the language is unclear and leaves room for interppatathis should be made much more

explicit.

133 As regads foreign predicate offencesst. 4, CrCAalsoextends the jurisdiction of Aruban penal

law to cover Aruban residents that commit felonies abroad and thatsar felonies in Aruba (nationality
jurisdiction). However as regards non residents there are only a limited number of seriougstriimes
participation in a criminal group or forgery of debts or Aruban notes or certificates or kidnajhaiteyke
punishable in Aruba when they occurred abroad and only if they were committed against a Dutch national,
his family or goodsHowever Aruba advised that these jurisdictional provisions are only relevant to the
predicate offences and not to money laundering

Self laundering

134 In Aruba, an individual who launders his own proceeds of crime can be prosecuted-for self
laundering. This is supported by case law (see HR2107, LIN: BA 7923 a decision of the Supreme
Court of the Netherlands stemming from a decision of the Court of Appeals of Amsterdam. Even if this
case law is not based on an Aruban case, the decision applies in Aruba.

Ancillary offences

135 Pursuant to provision ajeneral application of the Aruba Penal Code (CrCA); a broad range of
ancillary offences attach to criminal offences in Aruba, including in most respects the money laundering
offences. These ancillary offences are as follows:

9 Conspiracy or association termmit: The Aruban authorities rely dxrticle 82 of CrCA, which
defines conspiracgs an agreement reached between two or more persons to commit a felony.
However this is only a definitional provision, and the ancillary offence of conspiracy has only

“The word fAcrimed is a | ifmi sdandtcpvernal dffancds that are rhoretsdrieus, Du t ¢
and which are set out in Book 2 (as described in parag
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limited application in the Criminal Codeg.it is an offence for treason or trying to overthrow
the government, or for aircraft piracy. It does not apply to money laundering. There is thus no
ancillary offence of conspiracy or association to commit.

1 Attempt: Article 47 provides that attempt to commit any felony is punishable if the author has
revealed himself by beginning the execution of the offence. In such a case, the maximum amount
of the main punishment set for the felony is reduced by a third

1 Preparatoy acts:Article 48 sanctions those who commit preparatory acts even when the crime
does not eventuate. This is the case if the perpetrator intentionally acquires, produces, imports,
passes through, exports or possesses objects, materials, money oragthentpmethods,
information carriers, or transportation objects apparently destined for the commission of that act.
These preparatory acts can only be committed if the crime which was prepared had a maximum
prison penalty of 8 years or more. In relatiomMb, this only applies to habitual ML.

1 Aiding and abettingArticle 49 of CrCA also sanctions as an author of a felony those persons
who cecommit the act and those who through gifts, promises, abuse of power, violence, threat or
deceit or by providing opptunity, means or information intentionally provoke the acts.

1 Facilitating and counsellingirticle 50 CrCA sanctions as accomplices those who intentionally
help in the commission of any felony and those who intentionally provide the opportunity, means
or information for the commission of any felony.

Additional element

136 Where the proceeds of crime are derived from conduct that occurred in another country which is
not an offence in that country but which wouldvlaconstituted a predicate offence had it occurred in
Aruba, it can constitute a money laundering offence in a very limited number of cases, ai&ndee
criminal offence occurred on board of a an Aruban aircraft or ship, when the felony has beettezbbymi

a Government official in his capacity of Government official or for limited designated felonies committed
against a Dutch national, his family or goods.

Recommendation 2
Natural persons that knowingly engage in ML activities

137 The mental element required Amticle 430b (intentional ML) and\rticle 430d (culpable ML) is
knowledge or reason to suspect that the property in question is directly or indirectly proceeds from crime.
Knowledge is a purely subjecévthreshold that requires proof that the defendant actually knew that the
property represented the proceeds of crime. The
objective and in partly subjective. The prosecution must prove thatefleedant could reasonably have
suspected based on the information known to him regarding on the origin of the property. This creates a
relatively low threshold of criminal negligence.

Inference from objective factual circumstances

138 In Aruba, the intentional element of offence of ML can be inferred from objective factual

t

circumstances. The assessment team was provided with examples based on cases, such as the low price

asked for the property, the act of receiviniarge amount of money or expensive goods while the person
giving the money or goods has not enough income to generate or justify the origin of these amounts or
goods, the non consultation of available research lists for stolen goods before selling them.
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Criminal liability of legal persons

139 The ML offence applies to natural and legal persons. Indéditle 53 of CrCA states that
punishable acts can be committed by both natural and legal persons. The lialglitsl gfersons depends
on three criteria:

1 Can the legal person commit the crime? Certain crimes such as those that endanger lifeecannot
committed by a legal person.

1 Can the crime that was carried out be attributed to a legal person?
1 Can intent or guilof the legal person be proven?

140 When determining whether the crime can be attributed to the legal person, the judge shall
determine if the legal person had any say in the decision to commit the crime andgathpeteon agreed

or appeared to agree with the commission of the crime. The question of accountability also plays a role in
proving intent. In order to determine if the intent of an individual person can be attributed to the legal
person, the judge shaltxamine the internal organisation of the legal person and the tasks and
responsibilities of the natural persons involved. The intent of an executive official will generally be
attributed to the legal person. Thus, in case where a general manager knasutiaidinate is guilty of
bribery benefiting the legal person, then this knowledge can also be attributed to the legal person. The
proof of guilt Culpad) can also usually be sought directly with the legal person based on instructions or lack
or insufficient supervision.

141 When it comes to exercising jurisdiction over crimes committed abroad (including money
laundering), the rules applicable to legal persons are the same as those for natural persons. This implies
that Aruban criminal legislation is applicable to Aruban legal persons guilty of money laundering
committed abroad; in as far as money laundering is also punishable in the country of commission.

142 The Aruban legabkystem does not preclude the possibility of parallel proceedings. In particular
civil proceedings can be brought in order to get damage compensations for damage suffered.

Sanctions

143 The maximum penalty for moneyundering offence depends on the type of ML offence.
Intentional ML @Article 430b CrCA) is punishable with a maximum prison term of six years or a maximum
fine of AWG 100000 (about USD 5600), while cupable money launderingAfticle 430d CrCA) is

subje¢ to a maximum prison term of four years or a maximum fine of AYWW@G000. Habitual money
laundering Article 430c CrCA) may be punished with imprisonment of maximal nine years or a maximum
fine of AWG 100000. In addition the deprivation of certain officend rights can be imposed such as the
right to exercise (certain) offices, the right to serve with an armed entity, the right to be a legal counsellor
or administrator, or the right to exercise the profession in which the crime was committed.

144, Legal persons are subject to a maximum fine of AWXB000 (USD56000) as set out in
Articles 430b, 430c and 430d of CrCAowever, pursuant tévrticle 28a of CrCA, thefine can be
increased tcAWG 1.000.000 if the maximuniine defined for the ML offence does not provide for
appropriate punishment.

145 These penalties therefore effectively place ML in a more serious category of felonies by

rendering it commensurate with more seri@e®nomic crimes such as forgery and corruption related
offences.
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Statistics (Recommendation 32)

146 The following table provides an overview of the number of ML cases registered by the Public
Pr osecut or élsas ti@fodtdormes of tials. Tis table shows two phenomena: originally with the
first ML offence the number of prosecutions was quite high, but the majority of cases ended in dismissals
or acquittals. The Aruban authorities explained th& was dued the 2002 figure being for one case
involving 32 defendants linked to one criminal organisation. Also, under the previousrégdithe this
situation occurred because at that time the ML offence required proof of the underlying predicate offence
that led tothe laundered proceeds. The ML offence was amended in May 2006 and the first money
laundering conviction was reached in May 20&Mmce then, the number of cases, prosecutions and
convictions has continued to increase.

Table10. Money Laundering cases registered by the Public
Number of Number of Sentence in first Sentence in Seizure or
registered cases initiated instance appeal Confiscation
prosecutions initiated?
2002 32 22 dismissals, 5 convictions, 8 appeals, all 1 initiated,
4 conditional 1 acquittal and acquitted. confirmed in
dismissals and 5 convictions for appeal in 2007
6 citations 2001 cases
2003 14 4 dismissals, 8 acquittals 8 appeals and 1 initiated and
2 pending and all acquitted now at the
8 citations Supreme Court
2004 4 4 dismissals -- -- -
2005 2 2 citations 2 acquittals - -
2006 5 1 dismissal, 2 acquittals and 3 appealed, 2 1 initiated and
1 conditional 1 conviction (in acquittals and 1 | followed through
dismissal and 2007) confirmed (Confiscation of
3 citations EUR 300 000)
2007 14 All cited 13 convictions, 4 appeals, 2 cases initiated
1 pending 2 confirmed, and followed
2 pending through, others
announced
2008 35 18 cited, 15 convictions -- 5 cases initiated
3 dismissals, 1 case
14 pending administrative fine
2 pending

147. The assessment team was not provided with any other statistics on prosecution and conviction of
ML offences. In particular, Aruba does not main statistics on the predicate offences to ML or on
sanctions imposed for the ML offence.

2.1.2 Recommendations and Comments

148 The money laundering offences are broadly comprehensive and Aruba generally reeets th
requirements under Recommendations 1 and 2. The primary ML offence set farticlsn430b of CrCA

is broad in its scope. However, the assessors recommend that Aruba should revisit the scope of the
predicate offence to ML in order fally cover all tle designated predicate offences listed in the FATF
Glossary, in particular terrorist financingnd insider trading and market manipulatibot also a wider

range of environmental crim&audand counterfeiting and piracy of produddsuba should alsapply the
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ancillary offence of conspiradp money launderindt should be clearly and explicitly provided that the
ML offence applies tdoreignpredicate offences

149 The assessment team has concerns on whathszcutions of ML offences have been effectively
implemented, in particular with respect to legal persons and on the level of sanctions pronounced by the
Court. In the context of the overall AML/CFT system, it is also recommended that the Aruban asthoriti
consider devoting greater resources to the MOT to enhance the initial assessment of STRs and to the police
to ensure they investigate the files disclosed by the MOT, so as to produce a larger number of cases
referred to t he Purlnlestigations andscenseguerdly, forprofedution.c e f o

2.1.3 Compliance with Recommendations 1 & 2

Rating Summary of factors underlying rating

R.1 LC 1 The ML offence does not adequately cover all designated categories of predicate offences
(TF, counterfeiting and piracy of products, insider trading and market manipulation,
environmental crime, fraud).

1 The full range of ancillary offences are not provided for as neither conspiracy nor
association to commit are applicable to ML.

1 Thereis a lack of a clear, unequivocal provision pursuant to which Aruba can prosecute
ML based on foreign predicate offences.

R.2 LC 1 Due to the lack of data on ML sentencing, is not possible to assess whether natural and
legal persons are subject to effective, proportionate and dissuasive sanctions for ML.

2.2 Criminalisation of Terrorist Financing (SR.II)
2.2.1  Description and Analysis

150 Aruba has decided that it is not necessary to separately and independently criminalize the
financing of terorism. The reasons that Aruba has given for this decision are first, that several parts of the
terrorist financing offence as required by the United Nations Convention against Terrorist Financing 1999
are covered by various existing provisions of the £v@en read together. Thus, depending on the nature

of the terrorist financing and of the terrorist attack, Aruba believes that the financing may constitute
provocation of, or participation or complicity in an existing offence, being ancillary offences und
Articles 4750 CrCA. Secondly, it is suggested that a separate offence of terrorist financing may overlap
with existing crimes. Aruba thus believes that the current provisions of the CrCA, will, in most cases, offer
adequate grounds to act effectivelgamst the financing of terrorism as defined Article 2 of the
Convention.

151 Despite this, Aruba took certain legislative action against terrorism in 2004, through the State
Ordinance of 12 August 2004 (whichoto effect 31 August 2004). This State Ordinance amended the
CrCA by adding an offence of participating in a terrorist organisation (Art.146a), and by increasing the
punishments for certain existing offences if these were committed with a terrorist Autecie 146a

makes it a felony to participate in an organisation which has as its intent the commission of a terrorist
felony. The punishment for this offence is imprisonment of up to 8 years, and/or a fine of up to AWG
100.000. Founders, leaders or mamagé such organisations could be subject to imprisonment of up to 15
years.
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152 For the purposes of the CrCA, the list of terrorist felonies is defined in Article 85 CrCA as the
following felonies:

1 Articles 97102 (crimes against the security of the state and its dignitaries), 114, section 2
(premeditated attack on the life or liberty of the King or the Regent), 123, section 2 (premeditated
attack on the life or liberty of a head of a befriended state), 124a,rs@cfmemeditated attack
on the life or liberty of an internationally protected person), 129 and 130 (crimes against the
exercise by state organs of state dutied rights), 163, paragraph X67c, paragraph b, 174,
paragraph b, 176, paragraph c, 180tise (crimes against the general security of persons and
goods) and 302 CrCA (premeditated murder), ihootted with a terrorist intent.

1 Those offences undéwticles 122a, 128a, 182a, 317a or 480&A which carry a prison term.

1 Articles 146a (particigtion in a terrorist organisation), 295b (hostage taking with terrorist intent)
and 298, section 3 (threatening with group violence with terrorist intent)

153 Terrorist intent is defined iArticle 85 section 2 CrCAas the intent to strike severe fear into the
population or part of the population, to unlawfully force a government or international organisation to do,
not to do or to allow something, or to seriously destabilize or destroy the fundamental political,
conrstitutional, economic or social structures of a country or international organisation.

154 Aruba thus argues that pursuant to #récles 47 to 50 CrCA (in conjunction withArticle 85
CrCA) terrorist financing codl be a criminal offence in any of the following ways:

1 As preparation to commit a terrorist felony (as definediiticle 85 CrCA), if the perpetrator
intentionally acquires, produces, imports, passes through, exports or possesses objects, materials,
money or other payment methods, information carriers, spaces or transportation objects
apparently destined for themmission of that terrorist act.

1 By perpetrating the commission or participating in the commission of and by provoking a
terrorist felony (as defied inArticle 85 CrCA) by means of gifts, promises, abuse of power,
violence, threats, misleading or by providingpoptunity, means or information.

1 By being intentionally helpful with the commission and intentionally providing opportunity,
means or infanation for the commission of a terrorist felony (as definefirticle 85 CrCA).

155 It is also suggested that the reference to |
Agi ftso and 0 me a ngtimatedyaomillegtimately mqyuredproferyas réfezred to in the
definition of Afundso of the TF Convention and SR

156. Based on the above, Aruba suggests thatitliele 146a offence, and/or the existingcdlary

offence provisions of the CrCA combined with list of terrorist felonies is sufficient to combat the financing
of terrorism. The assessors were further advised that Article 4, CrCA extends Aruban jurisdiction to a
wide range of offences committedteide Aruba where the criminal act is aimed against a Dutch national.
Similarly there is extended jurisdiction for a limited range of offences in cases where the crime is
committed with the intent to prepare or facilitate a terrorist felony. Based oarBe@ourt jurisprudence

a person can also be prosecuted in Aruba for preparatory acts committed outside Aruba if the criminal
offence is committed in Aruba. Aruba also intends to extend the ancillary offences to cover preparatory
acts and add certain néalonies.
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157. The assessment team has carefully considered, but for a range of reasons does not accept, the
arguments put forward by Aruba that eitigticle 146a or the combination of ancillary offences with the

list of terrorist felonies adequately covers the criminal activity of terrorist financing, as required by SR II.
The first point to note is that being a member of or participating in a terrorist organisaerersilynot

the same as financing such amganisation, and tha&rticle 146a does not extend to cover the offence of
terrorist financing.Though it is of course possible that there could be particular factual circumstances
where a person that is a terraristalso financing terrorisnsecondlythe Methodology makes it clear in
footnote 48 that criminalisation of terrorist financing solely on the basis of ancillary offences such as
aiding and abetting, attempt or conspiracy does not comply with SR.II.

158 In addition to these two fundamental points, there are a significant number of other deficiencies.
The ancillary offences ar e |ile.nekaist acts,oor podsiely to the i st
Articlel46a offence of participation in a terist organisation The SupremeCourt decided that an
organisation requires a structured and lastingpmerative relationship between two or more persons, and

that participation in such an organisation requires two conditig@s:one should belong to the
organisation,and (b) the participant should have a sharesupportingthe behaviour leading to the
commission of terrorist felonieslowever, this essentially means that to be guilty of terrorist financing on

this basis, one has to be a terrorist, arehéf it is accepted that the ancillary offences may in some limited
factual circumstances cover financing, there is no coverage of the financing of individual terrorists.
Moreover the definition of terrorist intent is not sufficiently broadly wordedt@cthe terrorist acts as set

out in the definition in the Methodology. The def
Methodology is a very broad one that covers all types of property. The variety of terms used in the various
ancillary offences-money or ot her payment med notociealy extend pi f t s 0
cover Afundso as defined.

159 The Methodology also provides that the terrorist financing should not require that thevereds
actually used to carry out or attempt a terrorist act; or that the funds were linked to a specific terrorist act.
As Aruba has no independent terrorist financing offence, prosdmf of thencillary offences requires a
terrorist act to take placé#.is alsonot possible to combine certain ancillary offendegually, if terrorist
financing has not been properly and independently criminalised, it cadaquatelyexist as a predicate
offence for money laundering.

160 It is also a requirement that a terrorist financing offence should apply regardless of whether the
person alleged to have committed the offence is in the same country or a different country from the one in
which the terrorist / terrorist organigat is located or the terrorist act will occur. In Aruba, it appears that

a person can only be prosecuted when the terrorist act has been committed abroad against Dutch nationals
or where the suspect is in Aruba. But if the terrorist financing operatimurm Aruba for a terrorist act

or organisation located abroad, it is not clear if the offence of terrorist financing could be prosecuted in all
case.g.if the terrorist act was not aimed at Dutch nationals.

161 Pursuant tArticle 53 CrCA natural as well as legal persons may be prosecuted for terrorist
financing related offences in the same matter as all other offences. As is the case with all felonies
prosecution is also possible not only in case where thendifé has actual knowledge, but also where
there is conditional intent. This means that a person who wilfully and knowingly exposes himself to the
considerable chance that a certain criminal consequence will occur, and conditional intent can be construed
on the basis of objective facts and circumstances. It is not clear however that there are effective,
proportionate and dissuasive criminal, civil or administrative sanctions for TF, since the penalty for
ancillary offences are linked to the penalty for phienary offences.
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162 As regards effectivenesfie MOT has received only STR related to TF in Novemb2908and

no terrorist financing activity has been discovered in Aruba. Consequently, there have been no
investgations, prosecutions or convictions for any sort of crime related to TF activity. Given the
population size of Aruba, and the fact thias not a financial centre, it is not entirely surprising that there
have been no TF case&i ven Ar ub a dcxatiog,etle gassaspntent deam did question the
authorities closely about any possible links discovered with South Americanteeargst groups, but

were advised that no financial links had been discovered with such groups.

2.2.2 Recommendations and Corants

163 Aruba needs to take urgent action to create a separate and independent offence of terrorist
financing to meet its international obligations. Reliance on ancillary offences to existing criminal offences
comm tted with a Aterrorist intento, as the only m
with the FATF standards, and will also not allow Aruba to cooperate effectively with other countries in the
international combat of terrorist acties.

2.2.3  Compliance with Special Recommendation Il

Rating Summary of factors underlying rating
SRL.II NC 1 No separate and independent offence of terrorist financing as required by SR.II, and
reliance solely on ancillary offences to existing criminal offences committed with a
fiterrorist intento as defined.

i Existing offences inadequate due to insufficient coverage of the types of property(funds)
to be provided,non-c over age of financing individual
to be covered is too narrow, and there is a need in some cases to prove that specific
terrorist act actually took place.

1 Itis not clear that all ancillary offences would be applicable given that certain
combinations of ancillary offence are not possible. Additionally, neither conspiracy nor
association would be available.

9 Terrorist financing is not an offence and thus is not adequately a predicate offence for
money laundering.

9 Itis not clear that in all cases persons in Aruba financing foreign terrorist groups will be
committing an offence.

1 The penalties for having engaged in terrorist financing activity are not clearly effective,
proportionate and dissuasive.

2.3 Confiscation, freezing and seizing of proceeds of crime (R.3)

2.3.1  Description and Analysis
Confiscatian powers

164 The provisions for the seizing, freezing and confiscation of proceeds of crime are set out in
variousArticles of the CrCA and the Code of Criminal Procedure of Aruba (CCrPA). |aiherovides

for the mnfiscation of laundered property, of proceeds from the commission of offenses, including ML
offenses, and of instrumentalities used or intended for use in the commission of offenses, and also provides
for ancillary measures such as seizing and freeziegyell as investigative powers, including special
powers related to Acr i mAricked 17fgCeCeN.ci al i nvestigat.i
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165 The basic confiscation provision Article 35, which provides that the courarc order that a
penalty (confiscation) be imposed as part of the sentencing following a criminal conviction for any felony,
including money laundering, and can apply to the following types of property (sometimes referred to as
Afobjectso)

a) Property of the dfendant that was obtained, in gregtart, by means of the offence.
b) Property in relation tavhich the offence was committed.

c) Property used to gamit or prepare for the offence.

d) Property used to hampedné investigation of the offence.

e) Property intendeddr the commission of an offence.

f)  Special purpose or personal rights established with regartbfeefty mentioned under lettegs
e.

166. Property is broadly defined to include all things and all proprietary righitether real or
personal. Article 35(2) also allows for confiscation of the types of property referred to above when it is
owned by a third party, though it is necessary to prove that the third party knew or had reasonable grounds
to suspect that the prefty was obtained from, or used in or intended for use in, the offence. Furthermore,
the same provision allows for confiscation if it cannot be established to whom the property belongs.
Article 36 CrCA allows for a type of value confiscation in that propsubject to confiscation, but which

is not seized, must either be delivered by the defendant or a value will be attributed to the property and the
defendant ordered to pay that amount. Article 35b is also noteworthy as it provides that the judgercan ord
that the defendant or a third party be given a refund or compensation if the confiscation of the property
would be disproportionately harmed or the amount to be realised from the property confiscated would
exceed the amount fixed in the sentence.

167. In addition to the basic confiscation powers set outriitles 3536, which are used for straight
forward cases, there are also special confiscation poweédiates 38a38e CrCA. Article38e, sectionl

allows thecourt to order that, provided the preconditions are met, a person convicted of an offence shall
pay the state an amount equivalent to any illegally obtained profit or advantage. This procedure applies in
cases where the defendant is convicted of an offlemaghich there is a maximum penalty of four years or
more imprisonment, or if is shown that the offence capable of generating significant proceeds and a
criminal financial investigation reveals a plausible case for other criminal activity from whieltc¢bsed

may have obtained illegally obtained profit or advant#gédgle 38e, section 3).

168 An order for special confiscation applies not only to offences for which the perpetrator is
convicted. The special cda€ation provision ofirticle 38e CrCA contains a system which is based on the
O6bal ance of probabilitieso. I n case of special coc
a reversal of the burden of proof. Special confiscation mampesed for:

1 Similar or serious offences in case of sufficient indications that the accused has committed any
such dfence @Article 38e section 2).

9 Other offences in case it @ausible,based on a special financial criminal investigation, that
these offeces ledn any wayto illicit eamings @Article 38e section 3).
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169 The amount to be confiscated is based orsiimatemade by the court which, although it must

be based on lawful evidencaArficle 503e CCrPA), hamore of the character of an estimate than that of a
judicial finding of fact. The case law has shown three ways to assess the value of the illegal benefits
obtainedi (a) transaction based calculation (in case of a single criminal offence), (b) caltblased on

cash statements (in case more than one offence has been committed), and (c) asset comparison.
Expenditures made for by the suspect in gaining the proceeds can be taken into account by the court in
estimating the amount of the criminal proceeds.

170 Special confiscation occurs in a separate proceeding that takes place after the criminal conviction
has been obtained. The proceedings can be initiated within two years following a conviction, permitting
time for a thorough investigation relating to the criminal proceeds, amounts and sources. However, often
these investigations run parallel to the main criminal investigation and the procedure can take place
directly following the criminal case.

171 Under the system set out in the CrCA confiscation is generally considered a discretionary
measur e. It is up to the Public Prosecutoro6s Offi
initiated. Confiscation is a mation, while special confiscation is a measure. Other sanctions cannot be
taken into account by the judge applying confiscation or special confiscation. However, the court does
have the authority to decide which goods will be confiscated and to modeeatarn of the special
confiscation required by the public prosecutdirticle 38e section 4). Previously imposed special
confiscation orders must be taken into account by the court (art. 38e section 7).

172 It is not possible to confiscate property of a third party if the third party did not know or could not
have reasonably have known that the property was the proceeds of crime. If the third party knew or should
have known that the property was the proceeds ohegrithen the third party becomes a suspect
confiscation is subsequently possible.

173 Victims of <c¢criminal of fences can apply for a
order to obtain satisfaction falamages. If their claim is admitted parallel to an ordered confiscation, the
amount of their claim will be deducted from the amount confiscated (art. 38e section 6). Victims can also
choose to initiate a civil law suit in order to claim their damagesudi cases, the public prosecutor can
refrain from initiating a confiscation procedure, if the amount of the confiscation endangers the civil claim.
However, in case a victim has already submitted a claim, either via a civil casearinjared party
demand procedure, the prosecutor may continue with the confiscation pracedttieularly in cases
where the outcome of the civil procedure is not yet certain. The convicted person still has the option of
following the procedure irArticle 634 CGPA, which grants the possibility to submit a request for
mitigation of the confiscation. A case has occurred in Aruba in which confiscation was allowed while civil
claims were still pending.

174 The legal provisions, and piularly the provisions relating to special confiscation, generally
provide a solid legal basis for confiscation action, covering the confiscation of proceeds and
instrumentalities, as well as allowing for equivalent value confiscation. The special catiofis
provisions, which allow for the prosecution to deprive criminals, using a civil standard of proof, of the
proceeds of not just the offence for which they are convicted but also for other similar offences of which
there are reasonable indicationsliso very progressive. On the deficiency side, the lack of an FT offence,
as well as the limitations concerning predicate offences for money laundering, is a weakness that flows
through to the confiscation powers. The law also does not clearly providerdipatrty derived indirectly

from the proceeds of crime, such as income and other benefits, is also subject to conftbcatinthe
Aruban authorities advised that confiscation of any illegally obtained advantage or profit is possible
Finally, the indility to attack property held in the name of third parties under the special confiscation
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powers is a clear weakness that needs to be rectified. The assessment team was advised that this would be
changed in the new Criminal Code which would be introdirc@®09.

Provisional measures and investigation

175 Provisional measures allowing the freezing (attachment) and seizure of property that is the
proceeds of crime or may be subject to confiscation is provided fartiries 119 and 119a CCrPA. Both

the criminal investigationArticle 119) and the provisional measures in order to ensure the execution of a
future (value based) confiscation order or payment of a frdcle 119a) can serve as grounds for
seizure Article 119a provides for the attachment of claieg.a bank account, or of immoveable property

or to arrest a vessel or aircraft. Seizure of criminal proceeds and instrumentalities is passiliel (9a
CCrPA).

176. Where Article 119 is relied upon, all that is required for seizure is a suspicion of a criminal
offence. In the case dirticle 119a the seizure order may only be issued by an examining magistrate
(Article 129a CCrPA), or in the case of a special finahciiminal investigation already authorized by an
examining magistrate, by the public prosecutor. The seizure order may cover goods (including all property
and property rights) that may be subject to confiscation or special confiscation, if the crifi@neé os
punishable with a maximum penalty of four years imprisonment or more, or is related to a felony for which
significant proceeds could be gained. Seizure of property will be initiated by the public prosecutor,
sometimes after an authorization o tsxamining magistrate. The application ispa@xte, no prior notice is
necessary.

177 The rights of third parties that have an interest in property are dealt with Antifde 35,
sections 2 and 3 CrCA which setstahe conditions under which third party property may be subject to
confiscation. In reverse this also protects the rights of bona fide third parties, with the specific conditions
under which third party goods may be seized, basically requiring knowtedgasonable suspicion of the

third party with regards to the criminal provenance, use or destination of the property. Third parties can
challenge the seizure of their goodsusing the procedure &rticle 150 CCrPA.The same applies for
creditors of tlese third parties.

178 The powers to identify and trace the proceeds of crime and to investigate the financial aspects of
a criminal offence more generally can be pursued in two ways. Powers are available ashganhaih

criminal investigation, and the normal range of powers to search and seize, to compel production, to take
statements etc are set out in the CCrPA. These powers are mainly used in major criminal investigations
involving significant criminal proceds, with a view to identifying and tracing the proceeds of crime. The
powers give authority for the Public Prosecutor to search residential dwellings, offices and other places,
and means of transportation, and to seize relevant documents and otherdntémsba there are no
specificArticles regarding sequestration of information from financial institutionsAhtitle 131 CCrPA

may be used to request the examining magistrate to order the surrender of all information required by the
public prosecutor. fiis can include the sequestering of incriminating information or other information held

by financial institutions.

179 Additionally, the CCrPA provides special powers that allow the authorities to conduct a special
financial criminal investigation to investigate criminal proceeds. This special investigatiaries 177a

177g CCrPA) may be initiated by the public prosecutor, with an authorization of the examining magistrate,
in cases where there is a suspicion obfience with a maximum penalty of imprisonment of four years or
more, or felony cases for which significant proceeds could be gained.
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180 As regards the voiding contracts aimed at frustrating seizure, confiscatonfescation orders,

a contract that a person knows or should know will prejudice authorities in a recovery, is unenforceable
under Aruban lawArticle 3:40 CCA declares legal actions (such as contracts) performed in breach of a
mandatory legal provisioar public order to be null and void@his would apply, for example, if entering

into the contract constituted a criminal offence or if the contract was concluded to hinder the ability of the
state to recover a financial claim. In addition, pursuanfricle 119d, section 2, CCrPA the public
prosecutor may declare null and void fraudulent conveyances, which include legal acts, performed by an
accused or convicted person in the year preceding the commencement of an investigation of the person.

Additional dements

181 Article 146 of the Penal Code makes it an offence to participate in an organization which has as
intent the commission of felonies, and the offence is punishable by a prison term of up to eight yaars and
fine of up to one hundred thousand florins. There is no specific provision that creates special confiscation
powers in relation to criminal organisations, but as the property of both natural and legal persons can be
confiscated, it would be possible tondiscate the proceeds of an offence unfiiticle 146.

182 As regards civil forfeiture/confiscation, the general rule in Aruba is that confiscation without a
prior criminal conviction is not possible. However, asagloabove, the proceeds of offences other than the

of fence for which the person was convicted can b
that those offences have been committed. In addition, as long as there has been a criminanctmmvicti

one offence, special confiscation is possible for other charges upon which there has been anoacquitta
discharge from prosecutidrticle 38e, section 1 and 3 CrCA). The introduction of a system of ciil in

rem confiscation is not envisaged. Btiy, while the special confiscation system unéeticle 38e CrCA

i s based on a 6bal ance of probabilitiesé6, t here i
burden of proof.

Effectiveness

183 The registration system of the Public Prosecu
which data is kept on either seized or confiscated property. Moreover, the current registration system is
incomplete and does not fit well with the Policeteys for recording the cases and value of property that

has been seized and confiscated. A new registration system that provides a consistent and coherent set of
data for the police, the prosecutors and the court secretariat is being contemplated undgev the
Maintenance Program.

184 Only the following data was provided, which provides information on the number and amount of
special confiscations:

Table 11. Number of cases and amount of special confiscations
(Amounts in AWG)

Confiscation cases 2005 2007 2008 Related to ML?
2003 300 000 No

2005 29 160 No

2005 39 270 No

2007 69 270 No

2007 7 500 No

2007 15 700 No

2007 59 330 Yes

2007 59 330 Yes

2008
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185 Based on the limited data that has been provided, it is difficult to determine how effective the
confiscation system in Aruba has been, either in relation to money laundering specifically or more
generally with regect to all felonies. Given the special confiscation powers that exist, and having regard to
the general amount of criminality and the trends the relatively limited number of cases, the small amounts
that are eventually confiscated is a concern. It istlems might be expected, though the lack of statistics
makes it difficult to be certain about the true picture. Overall it appears that the legislation is not being as
effectively implemented as could reasonably be expected.

2.3.2 Recommendations and Commitse

186. As mentioned above, the legal provisions, and particularly the provisions relating to special
confiscation, provide a mostly solid legal basis for confiscation action. However, several changes should
be madeon the legislative side to strengthen the existing system to bring it line with the FATF standards.
Equally, Aruba should look at the results that have been obtained so far to determine how more effective
action could be taken in the future.

187. As mentioned in sections 2.1 and 2.2 of the MER, it is important that Aruba introduce a separate
and independent FT offence as soon as possible, whilst also rectifying the deficiencies regarding the
predicate offences for mex laundering. The lawould alsoprovide more explicitly thaproperty derived
indirectly from the proceeds of crime, such as income and other besleditdd besubject to confiscation.
Similarly, the inability to attack property held in the name ofdtlparties under the special confiscation
powers is a clear weakness that needs to be rectified, and according to the Aruban authorities, this will be
done in the new Criminal Code that is to be introduced in 2009.

2.3.3  Compliance with Recommendations 3

Rating Summary of factors underlying rating

R.3 PC 1 No power to confiscate or take provisional measures in relation to terrorist financing
(unless the criminal activity also amounts to a terrorist offence) or several predicate
offences for ML (see R.1).

1 No clear provision to allow the confiscation of property derived indirectly from the
proceeds of crime, such as income and other benefits.

1 Inability to take action against property held in the name of third parties under the special
confiscation powers.

1 Lack of evidence of effective implementation of the powers to confiscate and take
provisional measures

24 Freezing of funds used for terrorist financing (SR.111)

2.4.1  Description and Analysis

General

188 Aruba does at currently have any law or measure in force and effect that implements the
requirements of SR. Ill. It has however taken some steps in this direati@mplement among other UN
Security Council Resolution 1267(1999) (S/RES/1267(1999)) relating tirigethe assets of persons and
institutions connected with the Taliban,-@hida and Osama Bin Laden and its successor resolutions and
the UN Security Council Resolution 1373 (2001) (S/RES/1373(2001)) relating to freezing the assets of
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persons who commitr@attempt to commit terrorist acts, Aruba has adopted a State Ordinance on Sanctions

in 2006 that came into effect on April 2007. This State Ordinance was slightly modified in February 2009

in order to extend its sc oQrdinancefallfiraer the supeivision bfithe ut i o
CBAO, , inttdtalite banks, insurance companiespney transfer companies and trust and companies
service providers.

189 Pursuant to this Sanctions State Ordinance,Gbvernment can issue a Sanctions State Decree
containing general enactments in order to implement treaties and international agreements which impose
obligations on the Kingdom of Netherlands with regards to the possibility of sanctions against ndtural an
legal persons in connection with terrorism or decisions of an international organisation combating
terrorism or of an international organisation preserving or restoring peace and safety or international rule of
law. The rules laid down in this Sanctioreéee may contain restrictions of the international movements

of services, financial transactions, shipping traffic, aviation traffic and post and telephone communication
from and to Aruba. These rules will be binding in so far as the identity of theahatulegal persons
designated cannot be doubted. The Minister of General Affairs and the ministers charged with ensuring
that the obligations included in a treaty or a decision of an international organisation are complied with the
obligations laid downri a Sanction Decree may grant exemptions from the provisions of a Sanction
Decree by Ministerial Decree. The reasémssuch decision must be stated in order to limit as much as
possible the effect of the resulting breach by Aruba on its internationightibhs. HoweverArticle 4 of

the State Ordinance provides that the rules laid down in a sanction decree which in any way intend to
violate any of the basic rights referred to the Constitution of Aralzathe right to move freely, privacy

right, propety right) will only be binding in so far as the natural or legal persons, groups or entities are
defined so clearly that their identity cannot be doubted. But the practice shows that it is sometimes difficult
to clearly establish the identity of thesegqmrs or entitieswhichoften use aliases. Therefodaticle 4 of

the State Ordinance may prevent a strict implementation of the assets freezing mechanism.

190 In application of this State Ordinance, Aruba has @reg a draft Sanctions State Decree
containing general measures pursuanfiticle 2 of the State Ordinance for the implementation of the
abovementioned UNSC Resolutions. As this State decree is notfgetéiruba currently does not have
measures inlpce to comply with SR.IIl. However, in order to assist Aruba, the report also sets out below
some further analysis of the proposed system.

Freezing
191 Aruba being a small jurisdiction, it considers it does not tlaweapabilities to compile and keep
by itself an updated list of persons, organisations and entities involved in terrorist financing and terrorism.

For this reason, in its Draft State Decree, Aruba has chosen to apply directly:

1 The list of the Speciall{pesignated Nationals List kept by the Office of Foreign Assets Control
of the UnitedStates Treasury Department.

1 The consolidated list kept by the European Commission of persons, groups and entities which are
subject to financial sanctions imposed by Huropean Union.

192 By referring to the EU and OFAC lists persons, organisations and entities mentioned or added to
those lists will automatically fall under the scope of the Draft Sanctions Decree and the Staad@rdim
Sanctions 2006 without any additional legislative action.

193 The OFAC list compiles the entities designate
Prohibiting Transactions with Persons Who Commh,i”Teat en t o Commi t , or Sup
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13224) issued by the U.S. President on 23 September 2001, by which the United States of America
implements its obligations relating to financial sanctions under both the United Nations Security Council
Resolutin S/RES/1267(1999) and S/IRES/1373(2001).

194 For its part, the European database kept by the European Commission contains all designees
covered by all EU regulations on financial sanctions. Therefore, the liswgleseyond the freezing of
terrorist assets and includes all the persons concerned by international or European financial sanctions.
Moreover, concerning the implementation of S/RES/1373 (2001), this European database does not contain
any Europeatthased rtities or European residents or European citizens as their assets cannot be frozen by
European Regulation.

195 As Aruba does not have effective laws and procedures in place to freeze by itself terrorist funds

or other assets, it does not consider the actions initiated under the freezing mechanisms of other
jurisdictions to determine whether reasonable grounds or reasonable basis exists to initiate a freezing
actions without delay. Aruba would entirely rely on US &wtlopean decisions.

Communication and guidance to financial institutions and other potential holders of assets

196 Pursuant to the Draft Sanctions State Decree, credit institutions, life insurance companies, money
transfer companies, company service providers, lawyers, civil notaries, accountant, tax advisors, business
or professional seller as well as the person mediating on a business or professional level at the sale of
immobile objects or special or personal rgghin objects, vehicles, ships, airplanes, object to art,
antiquities, precious metals precious stones or jewels will be subject to the obligation to freeze the funds
and other assets belonging wholly or partially to persons listed by OFAC or the Eurapeanis§ion.

197 Pursuant to the Draft Sanctions Decree financial service providers would be required to take
necessary measures to keep themselves continuously informed of the contents of the EU and OFAC lists.
The Minister of Finance may give directives to that effect if neces3&g Aruban authorities advised the
assessment team that the MOT and the CBA could provide guidance in this respect and that financial
institutions already in practice check the OFAC ardEb lists.

198 Furthermore, the Draft Sanctions State Decree would provide that a service provider shall report
to the MOT every request for the provision of a service in which a targeted natural or legal persity o

is acting as the other party of the service or is involved in another way in the transaction. If the service
provider is a financial institution, it would also be required to report to the CBA.

Procedures for delisting, unfreezing and obtaining@ess to frozen funds

199 Since Aruba would not adopt by itséifits of personsvhomassets should be frozen but it would
request service providers to freeze the assets of the persons designated under the Bgsigiadited
Nationals list of OFAC list and the consolidated Europeandgisting from these lists ade by US or
European authorities would lead to the end of the freezing measuresiba also. Aruba does not
envisage hawmg any procedure for consideg delisting requests and for unfreezing the funds or other
assets of déisted persons or entities.

200 Article 4 of the Sanctions State Ordinance provides that the rules laid down in a Sanction State
Decree willonly be binding in so far as the person or the entity is described or defined so clearly that their
identity cannot be doubted. In a certain manner, this provision allows the Aruban authorities to ensure that
the funds of an identified person or entitwéanot been inadvertently frozen by verifying as to whether the
person or entity is the one listed under the OFAC list or under the European consolidated list. However,
practice this mechanism cannot be considered as an effective and pipiain pracedure.
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201 Although the Sanctions State Ordinance provides the possibility for the Minister of General
Affairs to grant an exemption from provisions laid down in a Sanctions State Decree, the Aruban officials
do nd consider that this provision allows them to authorise access to funds or other assets that were frozen
pursuant to S/RES/1267(1999) and that have been determined to be necessary for basic expenses or
payment of certain types of fees, expenses and seivizges or for extraordinary expenses.

202 Finally, the Aruban officials consider that the mechanism chosen to freeze the assets of persons
or entities pursuant to S/RES/1267(1999) and S/RES/1373(2001) will net pdison or entity whose

funds or other assets have been frozen to challenge this measure with a view to having it reviewed by a
court. Moreover, the Sanctions State Ordinance does not provide a procedure to challenge the provisions
laid down in a SanctianState Decree.

Freezing, Seizing and Confiscation in other circumstances

203 The seizing and confiscation mechanisms, as stated in section 2.3 of the report, do not apply to
cases of terrorist financing and terstielated fundsunless the activity is also a terrorist offence

204 Since terrorist financing is nindependently and separategminalized in Aruba, the terrorist
related funds cannot be seized pursuant tee@f Criminal Proceduréoreover, in a case of suspicion

of a criminal offence, since a terrorist offence is punishable by a prison term of maximum eight years and
is not by itself a source of significant profits or advantages valuable in money, rivéesteelated funds
cannot be seized under this procedure. In addition, the ancillary dffemeerrorist crims only cover
forgery, theft and theft accompanied or followed by violence or the threat of violence against persons in
order to prepare or facilitate a terrorist felony.

Rights of bona fide third parties

205 As described above, the Sanctions State Ordinance and the Draft Sanctions State Decree do not
have procedures in place for any person to makepplication to be delisted or to have their property
unfrozen.

Monitor compliance with the obligations under SR Il and sanctions

206 Pursuant toArticle 15 of the Sanctions State Ordinance, the civil servants or p#msons
designated by thMinister of General Affairs and the ministers charged with ensuring that the obligations
included in a treaty or a decision of an international organisation are complied with the obligations laid
down in the provisions of or sély virtue of the Sanctions State Ordinance, will be charged with the
supervision of the compliance with the provisions laid down by or pursuant to the Sanctions State
Ordinance. Additionally, pursuant #rticle 16 of the Sanctions State Ordinance, thaiMer of Finance

may also request the President of the Central Bank of Aruba to designate the supervisors who will be
charged with the supervision of the compliance of credits institutions, insurance companies, money transfer
companies and trust and compgaservice providers with the provisions laid down by or pursuant to the
Sanctions State Ordinance.

207. The persons so designated will be authorised, solely in so far as this is reasonably necessary for
the performaoe of their task, to: i) request all information; ii) inspect all business books, documents and
other information carriers and to make copies of them and take them away in good time for that purpose;

iii) to investigate and inspect goods and take them amvggod time for that purpose; iv) to enter all areas,
with the exception of dwel |l i ngs, without the oc
designated by them.
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208 A report on the implementation ofSanction State Decree shall then be submitted to the Minister
of Finance either by the President of the CBA if he agrees to supervise the implementation by financial
institutions of the provisions contained in the Sanctions State Decree, or by thes peesBresident of the

CBA would then designate

209 In case a service provider commits acts in contravention with the provisions laid down in a
Sanctions State Decree, the State Ordinance only provides for pertarsawhen the provider:

9 intentionally acts in contravention of the asset freezing obligdtidhis is punishable by
imprisonment for a term not exceeding six years or with a fine not exceeding AW®0Q@50
(around 14%009%). This act is considered afelony.

1 unintentionally acts in contravention of the asset freezing obligétitmis is punishable by
imprisonment for a term not exceeding one year or with a fine not exgeAdG. 50000
(around 290089%).

As the Sanctions State Ordinance has notbgetn implemented, the effectiveness of these provisions
remains untested.

Recommendation 32 (terrorist financing freezing data)

210 As Aruba has not yet adopted tBanctions State Decree, the freezing regime bayeat been
implemented, meaning there is no currently no data on TF freezing.

2.4.2 Recommendations and Comments

211 Aruba adopted in 2006 a new Sanctions State Ordinance that sets up a framework for the
implementéion of decisions of international organisations or international agreements aimed at preserving
or restoring international peace and safety or the promotion or the restoration of the international legal
order, or the combat of terrorism. This includes fileezing of assets of persons and entities designated
pursuant the UNSCR 1267 and persons and entities that could be designated under the UNSCR 1373,
although the State Ordinance does not refer to these UNSC resolutions, but only refers to reguéations of
international organisation or agreensgiiming at preserving or restoring peace and safety.

212 As for freezing measures the provisionstluf State Ordinanceaheywill only enter into force

onceits State Deree determining the nature of the funds to be frozen, the list of persons or entities whose
funds should be frozen and the mechanisms to freeze the assets will be adopted. Aruba is thus strongly
urged to adopt this State Decree as soon as possible.

213 However, Aruba is encouraged to revise the Draft Sanctions Decree provided to the assessment
team since it is not designed in a manner that meets the specific requirements of FATF Special

Recommendation lll. Althoughosne elements are already present to some extent, the approach needs to be

revisited as a whole.

214 Aruba envisages implementing S/RES/1267(1999) and its successor resolutions via a Sanctions
State Decree thawould request service providers to freeze the assets belonging wholly or partially to
persons or entities mentioned on i) the consolidated list maintained by the European Commission of
persons, groups and entities which are subject to financial sanctions inbydsedEuropean Union or; ii)

on the Specially Designated Nationals List kept by the Office of Foreign Assets Controls of the American
Treasury Department. If it can be understood that, for matter of effectiveness, Aruba does not want to
maintain by itsdl a list of designated persons and entities under S/RES/1267(1999) and its successor
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resolutions, it would certainly be preferable to directly refer to the Consolidated List established and
maintained by the 1267 Committee with respect t@Alda, Usamaib Laden, and the Taliban and other
individuals, groups, undertakings and entities associated with them. Indeed, the lists mentioned in the Draft
Sanctions State Ordinance do not only designate persons and entities whose assets should be frozen in
Aruba pusuant to an international agreement which impose obligations on the Kingdom of Netherlands.
Therefore, by providing additional requirements to the State Ordinance, the Sanctions State Decree could
be legally weakened.

215 Concerning S/RES/1373(2001)Aruba should reconsider the system provided by the Draft
Sanctions State Decree in order to have a domestic mechanism to be able to designate terrorists at a
national level. Aruba should also revise the State Ordinaneeder to extend the freezing actions to funds
controlled directly or indirectly by designated persons or entities as well as to funds or other assets derived
or generated from funds or other assets owned or controlled directly or indirectly by desigmsted or

entities. The revision of the State Ordinance should also provide procedures:

9 for evaluating ddisting requests;

9 for releasing funds or other assets of persons or entities erroneously subject to the freezing;

9 for authorising access to frozessources pursuant to S/RES/1452(2002);

1 for implementing a screening procedure and designated authority responsible for evaluating the
foreign lists based request.

216 Moreover, Aruban authorities should also proviidts of designated persons and entities and
guidance to financial institutions and DNFBPs.

2.4.3 Compliance with Special Recommendation Il

Rating Summary of factors underlying rating

SRL.II NC 1 Overall, since the Draft Sanctions State Decree has not yet been adopted, Aruba does not
have effective laws, regulations and procedures to give effect to freezing designations in
the context of S/IRES/1267 and S/RES/1373, and in effect has no measures in place to
implement SR.III.

1 The State Ordinance does not provide for a national mechanism to designate persons in
the context of S/IRES/1373, nor a comprehensive mechanism in place to examine and
give effect to actions initiated under the freezing mechanisms of other jurisdictions.

1 Aruba does not have effective laws and procedures to examine and give effect to, if
appropriate, the actions initiated under the freezing mechanisms of other jurisdictions.

1 Aruba does not ensure that the confiscation of assets also apply to terrorist assets.

2.5 The Financial Intelligence Unit and its functions (R.26)

2.5.1 Description and Aalysis

Establishment of FIU as National Centre

217. In 1995 Aruba enacted the State Ordinance on the Reporting of Unusual Transactions (SORUT)
which expresslycreates the Reporting Center Unusual Transactions, whose original naeddsunt

Ongebruikelijke TransactigMOT). In February 2009Aruba enacted modifications to the SORUT. With
a view to prevent and detect ML and, Tie MOT is tasked to:
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1 Collect, record, process and analyze the information it obtains, in order to ascertain whether that
information may be of importance to the prevention and investigation of money laundering and
financing of terrorism, as well as information that may result relevarthe prevention and
investigation of criminal offenses

Provide information in conformity with the provisions laid down by or pursuant by the SORUT

Inform the person who made a report of an unusual transaction with a view of the correct
compliance withle obligation to report as regards the processing of the reports

1 Conduct investigations on the developments in the field of money laundering and financing of
terrorism and on the improvement of the methods to prevent and detect these .offences

1 Make recomrandations, for the relevant branches of the industry concerning the introduction of
adequate procedures for internal control and communication and other measures to be taken to
prevent the use of these branches of industry for money laundering purposes

1 Provide information concerning the forms in which money laundering and terrorist financing
manifests itself, and the preventiontibése offences

1 Report annually to the Minister of Finance and Economic Affairs on its activities and its intentions
for the caming year, and notifying the Minister of Justice of this report.

218 In addition, the State Ordinance on the Reporting of Import and Export of Cash Money
(SORIECM) adopted in 2003 establishes a legal requiremeasptot the import and export via harbour,
airport and postal service of currency in excefsAWG 20000 (approximately US1000) to the
Customs Department. Reports generated are afterwards forwarded to the FIU that is in charge of the
management of thisformation and on its record keeping (See Special Recommendation IX).

219 According to Article 5 of the SORUT, the MQGfRnalso consult the registers of the agencies and
the officials charged with the investigatiand prosecution of criminal offences or with the supervision of
compliance with rules and regulations.

220 The FIU is a separate government agency within the Ministry of Finance and Economic Affairs
and as such serts under the Minister of Finance and Economic Affairs. The staff of the FIU consists of
the management (1 person), an Investigation section (5 persons), a Supervision section (1 person) and
sections for Strategic Analysis (1 person), Policy (1 persad) Administrative support (3 persons).
However, investigators within the investigation section are also tasked to supervise reporting entities in
collaboration with the person in charge of the supervision section. As the Head of the FIU is currently also
the chairman of the FATF Aruba Committee, the FIU also houses the secretariat of the FATF Aruba
Committee (1 staff).

Guidance for reporting entities

221 Pursuant toArticle 11 of the SORUT, each and anyone providindir@ncial service in
connection with his profession or business is obligated to promptly report to the MOT transactions that are
deemed unusual based on indicators. These indicators are determined per branch by Ministerial
Regulations after consultatior the Advisory Committee. At the time of the onsite visit, such indicators
only existed for certain financial and n@inancial institutions: banks and remitters, life insurers and
brokers, and casinos. In February 2009, two additional Ministerial Remdaivere adopted: one for
lawyers, civil notaries, accountants and tax advisors, the other one for dealers in goods of high value.
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222 These indicators are divided in two categories: objective indicators and suéjedicators. As

a matter of example, there are in total 12 objective indicators for banks and money remitters and 6
subjective indicators, each of them containing severalraibators. In order to clarify the use of these
indicators, the MOT has issudbree guidelines for each branch tlae useful tools. Each of them
explains the aim of each indicator and highlights them by practical examples.

223 In addition, the MOT Aruba provides the reporting institutiomgh an electronic special
reporting form ensuring reporters fulfill all necessary information to facilitate its analysis, along with a
manual with guidance on the completion of the form.

224, The MOThas heldnformation sessionsnce a year, and now intends to hold thmma quarterly

basis and furthermore whenever deemed necessary for compliance officers of the main reporting
institutions. These sessions focus on reporting methods, trends, typologies and pnitissd sases of
money laundering schemes.

225 Finally, each quarter, the MOT also publishes information to the reporting entities through an
electronic newsletter (MOT Alert). Issues covered were TF, Hoaded ML, stored value cards, FATF
typologies, the AML/CFT legislation of Aruba, wire transfers, real estate sectohasgd approach to
AML/CFT, PEPs, EUR@aundering and ML/FT risks at casino.

Analysis of unusual transactions

226 In 2008, the MOT received 492 unusual transaction reports, includié@7 unusual transactions
reports that were STRs based on subjective indicators.

2217. The MOT requires banks to put their reports etadtally on USB memory sticks. Thus each
commercial bank has two USB memory sticks: one is used by the bank and filled, while the other one is at
the MOT and downloaded. The banks also leave at the MOT a hard copy of the information contained in
the USB $icks. The other reporting entities send the reports only as hard copies. The reports are left by
messengers employed by the reporters or hired col
to be a major issue considering the small surfaceadr&euba.

228 Pursuant to the Reporting Manual provided by the MOT, unusual transaction reports should
contain the following information:

1 Information on the unusual transaction, including the indicator(s) upon whéheporting
entities decided to report to the MOT, the amount of the transaction and its currency, the
circumstantial transaction details.

1 Allidentification data of the customer: however, in cases where the customer is a legal person, its
account numhe its legal form, its registration humber at the Chamber of Commerce or other
foreign competent authority and its country of establishment are not compulsory.

229 Once received at the MOT, the information of eanbswal transaction report is downloaded in

the MOT database. One of the main operational priorities of the MOT is to avoid any backlog of reports to
be registered. In the event of a backlog, all the analysts focus their efforts, suspending their skgrent ta
and proceed to record the information in the system.

230 For analysis purposes the system is equipped Amtilyst Notebook. At the time of the onsite
visit, a new computer system with software was being aajdirethe database of the FIU in 200%he

58-



Mutual Evaluation Report of Aruba, Kingdom of the Netherlands

objective of the installation ohts new systenms to provide the MOT wittbetter tools to strengthen the
analytical capacity of the FIU and enhance its ability to provide more strategic intelligence on ML and TF

Access to information

231 For the purpose of the proper performance of its dufiet;le 5 of the SORUT authorizes the

MOT to consult the registers of the agencies and the officials in charge of the invesagatiprosecution

of criminal of fences or with the supervision of ¢
officials are obligated to allow the MOT to consult their register. To ensure adequate consultation, the
Head of the MOT may enteinto consultation agreements with the agencies and officials. Those
agreements require the prior approval of the Minister of Finance and the Minister under whose
responsibility the agency or officials in question work.

232 Although the legal provisiors not entirelyclear, the MOT in practicehas a direct access to the
following registers (and other information databases):

1 The Civil Population Registeheld by the Bureau for Civil Status and Populatiogi&eation.

1 The Immigration Database, held by the Department for Immigration and Admission of
Foreigners and thastitute for Alarm and Security.
1 The Companies Register held by thea@ber of Commerce and Industry.
1 The Foundations Register held by the @bar of Cormerce and Industry.
1 The Land Registeheld by the Service for Land Surveying and lolite Property Registration.
1 The Public Regigrs for Mortgages and Ownership Transfefalmmobile Property held by the
Service for Land Surveying and nobile PropertyRegistration.
233 In addition, the MOT has access upon request to the relevant authority for the following
information:
1 The Judicial Documentation Register, heldbt e Publ i ¢ Prosecut or s Of f

1 The Police Databasen Serious Crimes, held by the Criminal Infotima Division of the Police.
9 Fiscal information databases held by the Tax and Customs Service.
Obtaining information from reporting entities

234, In accordance with thprovisions unde/Article 12 of the SORUT, the MOT is authorized to
request additional data or information from the person who made a report, as well as from the person who,
due to the provision of a service, is involved in a transaction about which thE Ma© gathered
information. The reporting entities must provide this information in writing, or in urgent cases orally, in the
timeline given by the MOT during its request.

235 In urgent cases the reporting instituts are allowed to report directly to the Police or to the

Publ i c Pr os dhrkesetraportd are liMifed theccase where the service provider already has a
concrete suspicion of ML or TF and Aruba considers that in such cases, it is more dxjpediport

£59



g Mutual Evaluation Report of Aruba, Kingdom of the Netherlands

directly to the law enforcement authoritiedowever, the reporting institutions are required to replsa
such a transaction to the MQ3ince this information is still relevant ftwe performance by the MOT of
its tasks

Dissemination

236 Article 6 of the SORUT requires the MOT to provide, at its own initiative or on request, the
agencies and officials charged with the investigation and prosecution of criminal offences with the
following information

9 Data from which a reasonable suspicion flows that a person is guilty of ML or Tetor
felonies.

9 Data from which it can reasonably be deduced that they are of retef@rtbe detection of ML
or TF.

9 Data from which it can reasonably be deduced they tare of relevanctr the prevention of
ML or TF.

1 Information from which it can be assumed that it is of importance for the prevention or detection
of offences that, in view of their purpose or the context within which they are committed or can
be commited, constitute a serious breach of the legal order.

237. Pursuant tdArticles 3 and &f the SORUT, the MOT can disseminate information in relation to
money laundering or underlying predicate offences and to TF.

238 During the period 2002007, the FIU disclosed to the Police and the Public Prosecutor a total of
139 reports based on received unusual transaction repoly. oneof these reports asrelated to TF,
while analysiscarried out by the MOT on other receivedusual transaction reporttd not reveal TF
related transactions.

Independence and autonomy

239 The FIU is a separate government agency within the Ministry of Financecamdrgic Affairs

and as such is directly under the Minister of Finance and Economic Affairs. This minister determines the
staffing and yearly budget of the FIU in agreement with the Minister of Justice and after having consulted
the Advisory Committee (Antle 9 SORUT). The management of the FIU is in the hands of the Head who,
along with the other personnel of the FIU, is appointed by state decree after a special appointment
procedure has been observed (its entire staff falls under the special secresigmpaiirticle 20 SORUT

as well as under the general secrecy provisions for government employees as laid Adiglean62 and

63 of the State Ordinance Regarding Government Employméhgrt 1lillustrates the external and
internal relationships of thdOT.

240, The Minister of Finance and Economic Affairs determines the staffing and yearly budget of the
FIU in agreement with the Minister of Justice and after having consulted the Advisory Committee (Article
9 SORUT). The FIU budget is presented by the Minister of Finance and Economic Affairs to parliament as
part of the budget of the Ministry of Finance and Economic Affairs and approved as such.
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241 The Advisory Committee (Aicle 16 of the SORUT) that is consulted by the Minister of Finance
and Economic Affairs is composed of a maximum of twelve permanent members, and is currently
composed as follows:

1 Arepresentative of the Minister of Finance and Economic Affairs (1).

1 Arepresentative of the Minister of Justice (1).

1 Representatives of the branches of industry and professional groups subject to reporting
obligations: currently 4 persons that represent the banking, insurance, MTC and casino sectors,
but this number should inease with the addition of certain DNFBPs within the scope of the
reporting obligations.

1 Representatives from the supervisory authorities for the branches of industry and professional
groups subject to reporting obligations (1).

1 Arepresentative fromthesPb | i ¢ Prosecutorés Office (1).

1 A representative from the Police (1).
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Chart1. MOT

Minister of Finance and

Econoric Afairs Minister of Justice

A

(among other: advising on
yearly budget of the MOT
and selection and

« admission of staff)

MOT (Aruban FIU)

Strategic Analysis (1)

vacancy

(3)

1vacancy

Investigation (5)

Supervision (1)

1vacancy

242 The representative of the Ministry of Finance and Economic Affairs acts as chaifntiam
Committee. It must be noticed that, by the time of thsitevisit, the chairman of the Committee was not
a civil servant, but a member of the private sector.

243 The duties of this Advisory Committee arm@ ddvisethe FIU on its functioning, to make its
knowledge and expertise available to the FIU and to advise the Minister of Finance and the Minister of
Justice on the way in which the FIU performs its duties, the determination of the indicator of unusual
transaction and the effectiveness of the reporting obligation. The Advisory Committeedsradatied on

the determination of the yearly budget of the MOT and on staff issues, such as the appointment, suspension
and dismissal of the Head of the MOT thaitnhade by State Decree of the Minister of Finance, having
heard the opinion of the Minister of Justice and the Advisory Committee. The assessment team had
concerns regarding theomposition of the Advisory Committee, which is partially composed
represetatives fromthe private sector, on decisions in relation to the MOT. It considers that this situation
may impact the autonomy of the FIU. Whilst the consultation of representatives from the private sector is
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of high relevance when determining indicatass tinusual transactionhje assessment team is of the view
that it becomes problematic regarding the ways the MOT performs its tasks, or regarding the determination
of its budget or its recruitment policy.

Protection of information

244, The information received by the MOT Aruba must be kept in a Register, in accordance with
Article4 of the SORUT. The unusual transaction repor
facilities on USB memory sticks. Afterdh the USB memory sticks are returned to the messenger who
carriesthem Also, a hardcopy is provided along with the electronic information. For the rest of the
reporting entities, the information is received by the MOT Aruba in hardcopy. The inforntaéibis
received in hardcopy is inserted into the databas

245 Aruba does not have a general law on the collection, exchange and protection of information on
persons and entities by among othées Government. Thefi@re Article .16, sectiorll, of the Constitution

of Aruba is applicable which states that everyone is entitled to the protection of his personal privacy,
except in case of exceptions set forth in a law or a secondary law based ornrageactice this means

that every time a law is introduced which involves the collection and dissemination of information a
provision regarding the secrecy and dissemination of that information must be included in it. In the case of
the SORUT Article 20 states thaanyone, who by virtue of the application of the SORUT or regulations
based on the SORUT, performs or has performed any task, is prohibited from using data or information
provided or received in pursuance of the SORUT, any further or in aay\w#y, or to disclose it further

or in any other way, than is required for the performance of his task, or is required pursuant to a law.

246. In addition,Article 4 of the SORUT requires the FIU to have a Registarhich legally acquired

data necessary for the execution of the SORUT is Ketitle 3 of the State Decree Registry Regulation
Reporting Centre Unusual Transactions (SDRRRCUT) appoints the Head of the MOT as the caretaker of
the MOT-register. The SDRR®UT also limits access to the M@&gister to the Head of the MOT and its
personnel appointed in writing by the Head of the MOT for the exercise of their tasks. Dissemination of
data from the MOTregister is possible only if this is necessary for the di@twf the provisions of the

Articles 6 (di ssemination of data and information by
Office), 7 (dissemination of data and information to other FIUs), 19 (information request by the FIU
Advisory Committeelnd 22, sectioi (possibility of feedback to persons whose personal data has been
recorded in the register) of the SORUT Agticle 4 of the State Ordinance on the Security Service Aruba
(dissemination to the Security Service). In practice the daténéordhation related to the register is stored

in a database and in a hard copy archive. The server used by the FIU for this database is kept separate and
well-secured in the server room. Finally, since the FIU is a government agency its entire staffdils

the general secrecy provisions for government employees as laid déwiiclas 62 and 63f the State
Ordinance Regarding Government Employment.

Public Reports

247. Article 3 of the SORUT requires the MOT teeport annually to the Minister of Finance and
Economic Affairs its activities and its intentions for the coming year. The referred report must also be
notified for information to the Minister of JusticEhe annual report is made public in hard or softycoy
distribution to the Parliament, to the Ministers, to law enforcement and other relevant government
agencies, other relations such as the CBA, to reporting entities and to the members of the Egmont Group
through the Egmont Secure Webhe MOT advisedhat it is considering the introduction of its own
website on which these reports could also be published.
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248 Publication of the annual reports started in
activitesand the progress achieved during the | ast y
organization, the reporting behavior of reporters, supervision, awareness and information exchange with
counterparFIUs and with other national authorities. Theoes also contain statistical data and other
information relevant to the functions of the FIU in general. However, the amount and the quality of
information provided by the MOT annual reports could be improved, including with respect to the need of
the pivate sector. The annual report of the year 2P001 is the only one that contained typologies cases,

in which an analysis of the money laundering typologies encountered in the daily investigative task of the
MOT Aruba was presented. The MOT plans to dtgvenew cases study in the future, but it is currently
lacking resources to do it and indicated to the assessment team that the last study is still relevant. However,
the lack of such reports being published is an issue that needs to be urgently remedied.

The MOT and the Egmont Group of FIUs

249, The MOT has been a member of the Egmont Group since 1996 and is a member of its Training
Working Group since 2006.

250 The Egmont Stement of Purpose and its Principles for Information Exchange between FIUs in
broad terms, requires, that internationaiop@ration between FIUs should be encouraged and based upon

a foundation of mutual trust. Aruba takes into account these two docuamelttsnducts its relations with
foreign counterparts based on reciprocity and mutual trust. The MOT Aruba is thus authorized to exchange
information with its foreign counterparts, in accordance witticle 7 of the SORUT, on the basis of
MOUs. At the dag of the onsite visit, the MOT had signed MOUs with Albania, Belgium, Bermuda,
Bosnia and Herzegovina, Bulgaria, Canada, Chile, Colombia, Croatia, Guatemala, Israel, Latvia,
Macedonia, Mexico, Netherlands, Netherlands Antilles, Paraguay, Peru, St. \dncetite Grenadines,
Sweden, Switzerland, Taiwan and the United States of America, and it was about to conclude MOUs with
Suriname.

Resources (FIU)

251 At the time of the onsite visit, the MOT comprisetigersons an@ vacancies on the workforce.

The MOT managed to secure the hiring of a fulltime secretary of the FATF Committee in January 2008,
thereby relieving the policy advisor from this work, while also a strategic analyst was hired in January
2009. The other vaoaies (administration and investigation) have remained unfilled for sexaaainow.

Since Aruba extended in February 2009 the scope of reporting entities to DNFBPs and extended the tasks
of the MOT to their supervision, this situation becomes even rontieal. Meanwhile, the Aruban
Government has frozen the recruitmentstdff outside of Aruban civil servants. In its annual report for
2007, the MOT stated that this policy combined with the three vacancies places the MOT in a situation
iwher e tsitiom of dscstafpisnow such that it is completely to the detriment of the typical work of
the FIlUO. The annual report for 2007 also states
strongly underline the concern of the FIU in this matterregards the pressure of work and task
performanceo.

252 This | ack of resources and the difficulties
budget, which decreased between 2006 and 2007 in lineveitfetiuctions for all Government agencies.
However, the Aruban officials considdne budget granted to the MOT (around AW®GQDO000) has

always been adequate for the FIU to fully and effectively carry out its tasks and relating activities.
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Professional sandards

253 The MOT personnel consist largely of personnel with a bachelor or academic degree who have
skills in accountancy, audit, banking, police and legal issues. The recruitment of new personnel is done in
acor dance with the fANote Recruitment Procedureo.
Committee and sets out the complete recruitment procedure for personnel of the FIU. As part of the
procedure the Head of the FIU interviews applicants andnates candidates for a subsequent interview

with the Advisory Committee. The Advisory Committee interviews the candidates and nominates a
candidate with the Minister of Finance and Economic Affairs for appointment at the FIU in accordance
with Article 8 SORUT. The nomination is done on the basis of the interview, experience and personal
history, competence, conduct and behaviour. Also new personnel are screened extensively by the National
Security Service prior to their appointment in order to ascertainititegrity.

254, Furthermore, the staff of the MOT have to abide by the rules of confidentiality as stated in the
Code of Conduct of the FIU and the secrecy provisions oftlieles 20 and 21 SORUT ar@® and 63f

the State Ordinance Regarding Government Employment. Finally, an assessment is carried out on a regular
basis by the Head of the FIU to monitor the performance of the FIU personnel.

255 Thus,information held bythe MOT appears to be securely protected electronically, has limitation
on access and use by staff and is subject to security audit.

Staff training

256 Due to the small size of the MOT, the FIU mostly provides tasf svith external AML/CFT

training. However, since 2004 all FATF typologies are discussed internally. The external AML/CFT
training includes regular attendance of trainings given by tiradéat Group and CFATF. In Aprd004,

three employees attended thgnibont AML/CFT Caribbean Region Training in Antigua and Barbuda. In
September 2004, a computtased PHARE Financial Analysis course was organized for the FIU
personnel. In November 2006, June 2007 and September B@®8mployees of the FIU attended
extersive seminars on forensic investigation given by the Special Task Force Netherlands, Netherlands
Antilles and Aruba. In October 2007 four employees attended the Seminar for the FIUs in the Kingdom of
the Netherlands in Curacao. In October 2a0% employe at t ended t he Financi al
seminar in Giesbach, Switzerland. More recently, in April 2008 employees attended a CFATF Casino
Training in the Bahamas. One employee has atten
Laundering&T er rori st Financing at Casinos and Remote (
Regional Technical Assistance Centre (CARTAC) in collaboration with the CFATF @9 Z¥ctober

2008 in the Bahamas. Another one employee will attend the Financialilritegr Net wor k6és FT
Davos, Switzerland in October 2008. Four employees attended a seminar on forensic investigation given
by the Special Task Force Netherlands, Netherlands Antilles and Aruba in October 2008ad@o

Currently, two staff memberare attending the course on General Banking given by the Dutch Institute for
Banking, Insurance and Investment Industry (NHB¥V). Moreover, at the time of the onsite visit, two
employees were preparing for certification by the Association of Certifiet-Maney Laundering
Specialist (ACAMS).

Recommendation 32 (Statistics and effectiveness) (FIU)
257. The MOT keeps a broad set of statistics, including statistics relating to the number and type of

unusual transactioreports (objective / subjective) received by sector and by reporting entity. The MOT
also maintains statistics on disclosures with the related amount involved in the cases.
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Effectiveness

258 The following table sbws by sector, the total unusual transaction reports submitted to the MOT

for the period 20042008.

Table 12. Number of unusual transaction reports per sector

2004 2005 2006 2007 2008
Banks 4881 5118 5199 5195 5 647
Money transfer companies 1695 1449 1145 503 521
Casinos 4 2 10 10 26
Life Insurers 1 6 2 6 8
Offshore Banks 879 805 698 796 530
Ig:izcr)]rters and Exporters of 670 088 723 823 760
Total 8130 8 368 7777 7 333 7 492

259 Number of unusual transaction reports made by commercial banks, money remitters, life insurers

and casinos based on objective or subjective indicators:

Table 13. Distribution of indicators used to report unusual transactions

2005 2006 2007 2008
Objective indicators 5038 4935 4 857 5575
Subjective indicators 1537 1421 857 627
Total 6 575 6 356 5714 6 202
260, The number of investigations initiateddacarried out by the MOT is as follows:

Table 14. Number of Investigations carried out by the MOT (2004-2008)

2004 2005 2006 2007 2008
Investigations started 69 46 54 52 34
Investigations discarded 45 11 15 13 12
ISt 27 38 28 46 24
disseminated
Investigations in progress 15 12 23 16 14
261 The table below breaks down MOTO6s disclosur es

as the characteristic of thesases.
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Table 15. Number of Disclosures

2004 2005 2006 2007 2008
Investigations
disseminated 21 38 28 46 24
Reports of transactions 804 351 149 629 139
involved
Reports of natural persons
or legal entities involved 860 425 229 470 203
Subjective indicators used 592 319 140 294 78
Objective indicators used 210 70 9 335 61
Import and Export of Cash - - 10 1 18

262 Number of di scl osures ma d e nd mpom requdstefronM@®er 6 o v
Investigative authorities:

Table 16. Number of Disclosures upon MOT own initiatives or law enforcementaut hor i ti es® reques

2006 2007 2008
Upon own initiative 19 21 5
Upon request from the authorities 9 25 19

Chart 2. Number of disclosures to law enforcement authorities made by the MOT

Number of disclosures to
law enforcement authorities made by the MOT
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263 Commercial and offshore banks, money transfer companies, life insurérbrokers and casinos

are so far the only reporting entities in Aruba, due to the fact that unusual transaction indicators are only

provided to these professionals. In February 2009, Aruba extended the scope of the reporting obligations to
lawyers, nadries, accountants, tax advisors and dealers in goods of high value, but these professionals have
not sent so far any reports. Most of the unusual transactions reports are thus made by banks (67 % in
2007), in particular by commercial banks. However, ghslincrease of the number of unusual transaction
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reports made by life insurers is to be noticed, whilst a decline can be observed in reports made by money
transfer companies. The latter is mainly due to the fact that the money transfer companies tiegl fgrmi

the MOT to cluster transactions based on subjective indicators which are interrelated in one report. It
Sshould be noted that pursuant to the CBAOGs Ope
companies, these entities are not allowed to cdnacsactions exceeding AWS000 or AWG 10000

in the case of internationally operating money transfer companies subject to effective consolidated
supervision, such as Western Union or MoneyGrahis has rendered it impossible feome ofthe

money trasfer companies to report unusual transactions based on the objective indicator B9901141 which
contains a minimum monetary threshold of AWG 5@0d the MOT reported to the assessment team that

no unusual transaction reports are made based on this caitelithatSomemoney transfer companies

report unusual transactions ordg the basis o$ubjective indicators. Ultimately, this clustering has led to

a decline in the number of unusual transactions reports based on the subjective intHoatogenerally

a decline of unusual transaction reports based on subjective criteria is to be noticed.

264 In 2007, compared with the3B3 unusual transaction reports received by the MOT, the FIU has
started 52 investigationgach based on several reports. The assessment team has observed the good
guality of the investigations made by the MOT, as well as the high commitment of the analysts.

265 In 2007, the MOT disclosed 46 filestotReo |l i ce services and the Pu
among which 21 upon its own initiative. In 2008, the number of files disclosed to the Police services and
the Public Prosecutoros Offi ce fAeubd advesds thahé ce b u't 0
operation between the MOT and the law enforcement agencies has improved and that the law enforcement
agencies have been encouraged by the MOT to improve the number of their information requests in order
to make better overall use of the reportingteyn. This has resulted in a higher number of information
requests from the law enforcement agencies. However, on the other hand, the number of disclosures made
by the MOT upon its own initiative Balecreasedonsiderablyin 2008 compared with the passiawo

years. While it is a positive for a FIU to answer requests from law enforcement agencies, it should not
replace the disclosures that a FIU can make upon its own initiative, based on its own analysis of
informationthatit is the only agency to reas.

266. These investigationglisclosed by the MOTmainly concerned cash flows from European
countries to Aruba or investigations conducted upon requests for information from the Public Prosecutor.
In 2007, the 46 ivestigations disclosed to the Police involved 629 transactions reported to the FIU either
on the basis of objective indicators (335) or subjective indicators (294). Even if the reports made on the
basis of subjective indicators are fewer than those madéeobasis of objective indicators, the MOT
analyses theeports made on the basis of subjective indicat@riority. However, the number of unusual
transaction reports made by money remitters on the basis of subjective indicators has significantly
decrased over the past two years. The assessment team was told that the MOT is handling this situation by
liaising with these professionals.

267. The Police services as wel | aseibfdrmeatioRprdvidedc Pr o
by the MOT as useful, which explains the considerable increase of information requests received by the
MOT. The Police are mainly interested in information collected by the MOT on the basis of objective
indicators.

268 In conclusion, considering its resources, the MOT is quite efficient as anBelkhuse of the
nature of the unusual reporting system, the MOT deploys the larger part of its investigatory capacity on
cash and wire transfer tramgs@ns. This notwithstanding, more complek/TF schemes and methodse

also investigated and disseminated if necessary, although this is less codom@ver,the MOT has
conductedso faronly one case of TF, targeted as such by the reporting entityt basl disclosed the case
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to law enforcement agencies. However, thigsufficient to consider that the MOT habtainedsufficient
expertise in TF allowing it detextind analges suchcases among the thousands of unusual transaction
reports it receive

2.5.2 Recommendations and Comments

269 The MOT is Arubads centre for receiving and r
of unusual transaction reports. The MOT is a separate government agenoythdtMinistry of Finance

and Economic Affairs and it has legal competence to properly conduct its duties. However, the role of the
Advisory Committee, which is partially composed of representatives from private sector, is doubtful. If, on

the one hand, ewsultation of the private sector on the elaboration of indicators for unusual transaction is
val uabl e, on the other hand it i s guestionabl e \
recruitment policy and process. Aruba should remedy thidisitua

270 In addition, the MOT faces important resources constraints that have become even more critical
following the modification that Aruba enacted to the SORUT, extending the reporting obligation to
DNFBPs. Arubais strongly recommended to take appropriate step to fillctimeent vacancies with
professionals having appropriate skills and to increase the total staff of the MOT.

271 The FIU has access to financial, judiciatiministrative, tax and customs information, directly
and upon request.

272 The MOT Aruba only receives the unusual transaction reports electronically from the banking
sector on USB sticks, and from the other sector hardcopy: The MOT should consider developing an
ortline system for the reception for all the unusual transaction repdfs and for all the sectors which

are required to report to the MOT.

273 The FIU shouldconsider developing a mechanism which would allow it to evaluate the
effectiveness of the AML/ CFT regime, notably the added value of intelligence reports to investigations
and prosecutions. As the investigations disclosed by the MOT upon its own ieitsBvnot always
opened or used by the Police, the MOT should consider establishing a permanent feedback mechanism
which would allow it to evaluate the needs of the police but also which would force the police to justify
their follow-up actions visa-vis information disclosed.
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2.5.3 Compliance with Recommendation 26

Rating Summary of factors relevant to s.2.5 underlying overall rating

R.26 PC 1  The composition of the FIU Advisory Committee (presence of private sector members)
gives the appearance of compromising the autonomy and independency of the MOT in
terms of determination of its budget and staff policy.

9 Since its creation in 1999, the MOT Aruba has published only one report covering
typologies.
1 The reporting entities are not required to give all the identification data of a legal person

involved in an unusual transaction report, except when the MOT asks for further
information.

1 The MOT faces resource constraints that impact its effectiveness, as shown by the recent
decrease of reports made to the Public Prosecutor upon its own initiative.

1 The staff of the MOT are not sufficiently trained for receiving and analysing TF reports.

1 The MOT deploys the larger part if its investigatory capacity on cash and wire transfer
transactions, and less on more complex ML/TF schemes and methods which impacts its
overall effectiveness.

2.6 Law enforcement, prosecution and other competent authoritieshe framework for the
investigation and prosecution of offences, and for confiscation and freezing (R. 27 & 28)

2.6.1 Description and Analysis
Recommendation 27
Designated law enforcement authorities

274, Investigations of criminal offences are carried outh®y Police under the direction of the Public
Prosecutor 6seOfoffi adeh.e Bedau i vely small size of t
Police, Aruba has not created a separate section exclusively dedicated to the combat of money laundering
and terrorist financing. Instead the investigation of money launderingeamadist financing is carried out

through two sections of the Police: the Organised Crime Section and the Financial Investigations Bureau
created in 2006.

275 In addition, the Special Task Force Netherlands, Neldneds Antilles and Arubas an
autonomous interregional unit tasked to investigate dvosder criminality between the Netherlands, the
Netherlands Antilles and Aruba. This Task Force is a group of trained detectives located in each
jurisdiction. At its ceation, the Task Force mainly focussed on drafficking. Since 2006, it has also
started to investigate monégundering cases and other crimes such as smuggling orbiaadd money
laundering. The Task Force is also competent to investigate tefieaisting, but it does not have access

to intelligence information. To date, the Task Force has not conducted any investigation on terrorist
financing.

276. The Special Task Force Netherlands, Netherlands Antilhels Axuba works on the basis of
projects agreed by each jurisdiction and that generally comprise a financial aspect. On the contrary, the
Police conduct most of their investigations after the occurrence of a crime.

2717. For their part, the Customs do not have any AML/CFT investigative powers.
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278 Finally, thePu bl i ¢ Pr o s e can¢ mwaseror Whb fs spedically @hsarged with the
investigation and prosecution of monleyindering and terrorist financing. However the other prosecutors
are also authorised to prosecute such cases.

Ability to postpone/waive arrests and seizure of money

279 As a matter of policy, decisions relating tbe timing of arrests of suspects in criminal
investigations are subject to the operational control of the Police liaising with the Public Prosecutor. Arrest
and other overt actions can be reasonably delayed for operational reasons since there is no legal
requirement in Aruban law for arrests to be made on the crossing of evidential thresholds. Similarly,
seizures of money or other financial instruments or assets believed to be the proceeds of crime may be
delayed in order to gather more evidence and duiitivestigate.

Additional Elements

280 The Aruban code of criminal procedure does not contain specific provisions concerning special
investigative techniques for money launderingr Bl investigations, the law eafcement authorities
may only wuse any and all | egal investigative meth

281 Although as previously stated, theuban Code of Criminal Procedure does not contain specific
provisions concerning special investigative techniques foradither methods are applied suchrdsr alia
infiltration, pseudebuying and information gatherings.

282 Until recently, the use of these investigatimethods was not possible due to the lack of legal
basis. However, in anticipation of the realization of a legal basis, the Prosegatwral of Aruba and the
Netherlands Antilles have issued a guideline (the Guideline Special Investigative MethRidhttjn
Bijzondere Opsporingsmethodewith rules and conditions for the application of these methods in
anticipation of the upcoming legislation.

283 It will be up to the judge to draw the necessary conclusiors @iminal prosecutorial level on

the use of such neegal investigative methods. In a large drugs investigation in 2008 (which also
involved money laundering) the use of the relevant dgtgal special investigative method was declared
illegal, reason bing (according to the judge) that the guideline had not been made public. With the
publication of the Guideline Special Investigative Methods this publication requirement has been met. The
basic principle for the application of these methods is thatst sancern serious criminal behavior.

284 Also, Aruba has two permanent teams that deal with finasc@homic crimes (including

money laundering investigations). These teams occupy themselves with all aspeatstajation, as well

as confiscation and conservatory seizures for the dispossession of illegally acquired gains. One team is the
Financial Investigations Bureau, while the other is the Financial Detectives section of the RST. Both teams
consist of 4 speally trained financial detectives.

285 In Aruba there are investigations regularly in which close cooperation takes place with the
authorities of other countries. Besides many investigations taking place in dooperigh the National
Detectives and various police regions in the Netherlands, investigations also take place in cooperation with
countries from the region. These include Colombia, Venezuela, the Netherlands Antilles, USA (including
Puerto Rico) and thBominican Republic. Cooperation also exists with European countries, such as ltaly,
Spain, Belgium and Germany. Depending on the legislation of the country in question special investigation
methods are applied. This usually concerns the interception efotemunication and observation,
including the use of technical aiding instruments.
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286. No consultation mechanism exists solely for analysis of ML and FT methods, techniques and
trends. On an operational level regutansultation takes place concerning the tackling of ML and FT or

ot her forms of financi al crimes between the Polic
Of fice, the Public Prosecutor s Of andtheFIUAMOd, the he Po
Police and FIU/MOT and the RST and the FIU/MOT, during which possible trends and new techniques are
discussed. From that operational level those on the executive level can be informed and have regular
consultations on their own level.

Recommendation 28
Power to obtain records

287. According toArticle 177a of the Code of criminal procedure, in case of suspicion of a criminal
offence by which a profit or advantage of any monetary significancdaménat financial investigation

may be instituted by virtue of an authorisation of an Examining magistrate upon the demand of the Public
Prosecutor. Then, competent authorities responsible for conducting investigations of money laundering or
underlying preitate offences have the power to order each and any person upon its demand in order to
obtain insight into the financial position of the person under investigation:

9 To grant him the right to inspeot copy documents or data.

1 To state what assets he hashad in custody that belong or belonged to the person under
investigation and to seize written documents handed over in this way.

288 Although terrorist financing is not criminalised in a separate and independentveaiyninal

financial investigation can be initiated for ancillagtivities,which constitute a felony that merits criminal
financial investigations. However, it is unclear as to whether these powers also apply in case of terrorist
financing, as the offince does not lead to profits or advantages of any significance capable of being
expressed in money. Certain persons such as family members, lawyers and notaries can invoke privilege
of nondisclosure, however this privilege is not absolute as it caetbasile in case of suspicious acts by

this persons themselves or in case of an important public int&iasatly, the Aruban legal framework

does not provide that competent authorities responsible for conducting investigations can search persons or
premies for.

289 Article 131 CCrPA grants the examining magistrate the authority to order (mostly upon request

of the prosecutor) anyone who is reasonably suspected of keeping an object suitable for seizure to handed
this over to him or the Court Clerk as seized. Everybody is required to comply, including a bank. If the
bank is itself a suspect, then it is not required to cooperatamondder for seizure cannot be served.
However, a search of the bank with the objetctseizure can still take place. If it concerns written
documents, then the documents must originate from the suspect, be destined for him or belong to him.
Liable to seizure are all objects and requisitions which may serve to bring about the truth areto pr
illegally acquired gains.

290 If a person to whom the order is directed has a right ofdiseiosure the situation is somewhat
different. However, financial institutions do not have a right of -disclosure orthe right of
confidentiality, unlike lawyers and civil notaries who do have a privilege ofdmseiosure or the right of
confidentiality with regard to information that has come to them through the exercise of their profession.
This means that letters other written documents (which also include information carriers) that fall under
the privilege of nordisclosure or the right of confidentiality cannot be seized, unless they give permission
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to that effect or these documents are the object of the cninhev@ served for the commission of the
crime.

291 The privilege of nordisclosure is not absolute. In some cases (determined casuistically) the
interest of finding of the truth supersedes that of privilege ofcisciosure meaning that the privilege of
non-disclosure can be set aside. The Dutch Supreme Court determined this in 2005 in a money laundering
case.

292 Finally, next to the legal authority to order surrender, a é@esrch for the purpose of seizure
can be made in homes or other places.

Witness statements

293 Article 177b of code of penal procedure provides that competent authorities responsible for
conducting investigationsn money laundering or underlying predicate offence have the powers to take
witnessesd statements for u Bespitd terrorist rfivaecid mogleeing o n s
criminalized in a separate and independent way, law enforcement authedtishave the power to
compel wi t nes s e swheresthetartorestrfieancingactivitynals@ eansumted to terrorism or
another criminal offence

Resources (law enforcement and Prosecution authorities only)

294, The Public Prosecutoro6s Office consists of a
the ProsecuteGeneral. Both offices are housed in the same building and are organisationally integrated.
The ProsecuteGeneral is the highest awtfity on matters of prosecution. This official is appointed by the
Queen upon recommendation of the Common Court of the Netherlands Antilles and Aruba. Although the
Public Prosecutorés Office should be cpoosgguosed by
assisted by 4 policy advisors. One prosecutor is specifically tasked with financial investigations, including
money laundering investigations. This prosecutor is also a member of the FATF CommitteeTAriba.

Dutch State Secretary for Dutch #lean and Aruban Affairs, in its letter to the Lower House of the
Parliament on the state of governance in Arsbd, at ed in May 2009 that the
Office has insufficient staff.

295 At the time of the onsite visit, the Police of Aruba had a total of around 660 positions, however
70 were vacant. As for the Financial Investigations Bureau, it consisted of 2 persons, while the assessment
team was told that the section would need to be staffetDljyositions to properly accomplish its tasks.

The Police Force of Aruba also lacks resources, as stated in May 2009 by the Dutch State Secretary for
Dutch Antillean and Aruban Affairs, in its letter to the Lower House of the Parliament on the state of
gowvernance in Aruba.
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Chart 3. Police Force of Aruba
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296. The RST, which is the Aruban section of the Special Task Force NetherMetterlands
Antilles and Aruba, comprises I®lice officers: 8 local police officers under contract of three or four
years and 10 police officers coming from the Netherlands for a period of three to five years.

297. The RST has been formalised by protocol @2 and has a specific task and design. As a multi
island detective team, it dedicates itself primarily to the tackling of heavy, organised antoroess

crime, money laundering and terrorism. The team established in Aruba, Curacao and Saint Maarten. Th
RST consists of employees from the KPA, the Curacao Police Force, the Saint Maarten Police Force,
various regional Dutch police forces and the Dutch Force National Police Services. The total formation of
the RST is 116. All detectives sent from the Ndtrels have been granted local investigative authority
through appointment as exceptional police offidére organisational chart of the RST is as follows:

Chart 4. Recherche Samenwerkingsteam (RST)

74-






