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PREFACE 

 

INFORMATION AND METH ODOLOGY USED FOR THE EVALUATION OF ARUBA, 

KINGDOM OF THE NETHE RLANDS 

1. The evaluation of the anti-money laundering (AML) and combating the financing of terrorism 

(CFT) regime of Aruba was based on the Forty Recommendations 2003 and the Nine Special 

Recommendations on Terrorist Financing 2001 of the Financial Action Task Force (FATF), and was 

prepared using the AML/CFT Methodology 2004
1
. The evaluation was based on the laws, regulations and 

other materials supplied by Aruba, and information obtained by the evaluation team during its on-site visit 

to Aruba from 24 November to 5 December 2008, and subsequently. During the on-site the evaluation 

team met with officials and representatives of all relevant Aruba government agencies and the private 

sector. A list of the bodies met is set out in Annex 2 to the mutual evaluation report. 

2.  This was a joint evaluation of the FATF and the CFATF. The evaluation was conducted by an 

assessment team, which consisted of members of the FATF Secretariat and FATF and CFATF experts in 

criminal law, law enforcement and regulatory issues: John Carlson and Stéphanie Talbot from the FATF 

Secretariat; Mellisa Seenacherry, legal expert from Suriname who participated as an expert from the 

CFATF; Patricia Steck, financial expert from Switzerland, Helen Hatton, financial expert from Jersey, 

Eduardo Apaez Davila, law enforcement expert from Mexico. The experts reviewed the institutional 

framework, the relevant AML/CFT laws, regulations, guidelines and other requirements, and the 

regulatory and other systems in place to deter money laundering (ML) and the financing of terrorism (FT) 

through financial institutions and Designated Non-Financial Businesses and Professions (DNFBP), as well 

as examining the capacity, the implementation and the effectiveness of all these systems. 

3. This report provides a summary of the AML/CFT measures in place in Aruba as at the date of the 

on-site visit or immediately thereafter. It describes and analyses those measures, sets out Aruba levels of 

compliance with the FATF 40+9 Recommendations (see Table 1), and provides recommendations on how 

certain aspects of the system could be strengthened (see Table 2).  

                                                      
1
 As updated in October 2008. 
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EXECUTIVE SUMMARY  

 

Background Information  

1. This report provides a summary of the anti-money laundering (AML) and combating the 

financing of terrorism (CFT) measures in place in Aruba, the Kingdom of the Netherlands at December 

2008 (the date of the on-site visit) and immediately thereafter. It describes and analyses those measures and 

provides recommendations on how certain aspects of the system could be strengthened. It also sets out 

Arubaôs level of compliance with the Financial Action Task Force (FATF) 40+9 Recommendations (see 

attached table Ratings of Compliance with the FATF Recommendations). 

Key Findings 

¶ The level of criminality in Aruba is generally not high, but has increased considerably over the 

last 10 years. Due to its geographical location and travel facilities, money laundering is primarily 

linked to drug trafficking and risks have been identified for cross border movement of cash, in 

the real estate and jewellery sectors and through misuse of exempt companies. Terrorist financing 

has not been seen as a major risk to date.  

¶ Arubaôs economic system is currently largely based on tourism and oil refining; but the island 

has actively sought to diversify its economy, in particular by developing its off-shore activities, 

through the licensing of offshore banks, though in a limited number, and the development of 

offshore companies. However, the measures in company and other laws to ensure the 

transparency and integrity of these vehicles are inadequate. The introduction in February 2009 of 

the State Ordinance Supervision Trust Company Services Providers is aimed at regulating trust 

and company service providers, and this will help. However, there is still a significant weakness, 

as TCSPs are still not subject to basic AML/CFT requirements.  Aruban corporate vehicles 

represent a substantial risk for misuse by launderers and other criminals, and rapid and significant 

progress is required. 

¶ Aruba enhanced its ML offence in 2006, and has since taken effective prosecution action against 

money launderers.  However, Aruba has chosen not to criminalise terrorist financing as required 

by SR. II, considering that terrorist financing activity can be adequately dealt with through 

existing provisions of the Criminal Code such as the ancillary offences of preparation or 

participation or complicity in a terrorist attack, or being a member of a terrorist organisation. This 

argument is rejected by the assessment team, and Aruba is strongly urged to urgently criminalise 

TF as a separate and independent offence. Similarly urgent action is needed to implement 

UNSCR 1267 and 1373. 

¶ In general, Arubaôs system of AML/CFT preventive measures is incomplete and lacks coherence 

and effectiveness. Aruba should urgently review the structure of the regime, including the 
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legislation and dedicate more resources to the agencies in charge of AML/CFT. Aruba should 

also give clearly defined tasks and priorities to each of those agencies. 

¶ There are many financial activities being performed by financial institutions that are neither 

regulated nor supervised. These financial institutions are not subject to AML/CFT requirements, 

which creates potential opportunities that could be misused by money launderers and other 

criminals. 

¶ The basic preventive legislation for AML/CFT is set out in two state ordinances, one dealing with 

Customer Due Diligence requirements, and the other with the reporting obligations. However the 

legislative requirements have many gaps relative to the FATF standards, and this is exacerbated 

by a lack of clarity and consistency in the scope and the extent of the obligations. Aruba should 

rectify this, and should seriously consider preparing completely new and coherent legislation 

dealing with all the deficiencies and implement all the FATF requirements. 

¶ The AML/CFT supervision of most of the FIs is currently handled by both the MOT (Aruban 

FIU) and the Central Bank of Aruba (CBA), which creates overlap and an inefficient use of 

already limited resources. The supervision should thus be reorganised and strengthened, 

including the introduction of a significantly more robust enforcement culture. It is logical that the 

CBA should supervise all types of financial institutions for all their AML/CFT obligations as this 

would result in a more consistent and better organised approach to supervision. The CBA should 

consult with the FIU on a regular basis. 

¶ A basic system for international co-operation is in place, but Aruba should introduce a number of 

enhancements both at the judicial and administrative levels. Consideration should also be given 

to reviewing and updating the legislation.  

Legal System and Related Institution Measures 

2. The ML offence is defined by Articles 430b, c and d of the Criminal Code of Aruba. The 

definition of the physical and elements of the offence are closely in line with those set out in the Vienna 

and Palermo Conventions and the law was amended in 2006 so that there is no longer an obligation to 

prove that the proceeds are generated from a specific predicate offence. Regarding the predicate offences to 

ML, Aruba has opted for a threshold approach that includes all  felonies. However, certain of the FATF 

ñdesignated categories of offencesò are not felonies in Aruba, such as counterfeiting and piracy of 

products, insider trading and market manipulation, and terrorist financing. In addition, there is an 

insufficient range of environmental crimes and fraud, which constitute predicates to ML. A broad range of 

ancillary offences attach to criminal offences in Aruba, including in most respects the ML offences, except 

for the ancillary offences of conspiracy or association to commit, which do not apply to ML. There is no 

specific provision dealing with foreign predicate offences, though it is arguable that the wording of the 

offence may be broad enough to cover such offences. Legal persons can be prosecuted for ML, but the 

level of sanctions seems rather low. No data is available on the number of convictions of legal persons, nor 

on the sanctions imposed on money launderers.  

3. There is no separate and independent offence of terrorist financing as required by SR.II in Aruba, 

since Aruba considers that several parts of the TF offence as required by the UN Convention against 

Terrorist Financing (1999) can be covered by various existing provisions of the Criminal Code such as 

ancillary offences of preparation or participation or complicity in a terrorist attack, or being a member of a 

terrorist organisation. The assessment team is of the view that this is completely insufficient and that a 

separate and independent TF offence should be enacted. 
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4. The confiscation regime provides for the confiscation of laundered property, of proceeds from the 

commission of offenses, inclusion ML, and of instrumentalities used or intended for use in the commission 

of offenses. It also provides for ancillary measures, such as seizing and freezing. However, there is also 

only a limited ability to take action against property held by third parties, and the data available is 

insufficient to determine how effective the confiscation regime is. 

5. Aruba has not implemented UNSCR 1267 and UNSCR 1373. Aruba has adopted a Sanctions 

State Ordinance in 2006 according to which the Government can issue a Sanctions State Decree to require 

financial institutions to freeze terrorist assets. Such a State Decree has not yet been adopted. In addition, 

the regime envisaged by Aruba would not meet the FATF requirements, since under the aforementioned 

system, Aruba would still not have a national system to freeze terrorist assets pursuant to UNSCR 1373 nor 

to require financial institutions and others to freeze the assets of terrorists listed pursuant UNSCR 1267. 

Aruba should therefore review the regime it plans to implement and ensure it will be fully in line with the 

FATF standards. 

6. The financial intelligence unit (FIU) in Aruba is the Meldpunt Ogebruikeliijke Transacties 

(MOT), which is an ñadministrativeò FIU. Created in 1995, it became a member of the Egmont Group in 

1996. The MOT is organised as a governmental agency under the Ministry of Finance and Economic 

Affairs. According to the State Ordinance on the Reporting of Unusual Transactions (SORUT), which was 

amended in February 2009, MOTôs missions are the collection, analysis and dissemination of STRs and 

unusual transactions, as well as the declaration of import or export of cash money. The MOT is also 

responsible for the supervision and inspection of all reporting entities under the SORUT. An Advisory 

Committee, composed of representatives of different relevant ministries and agencies and of 

representatives from reporting financial institutions and casinos, is consulted on matters related to the 

MOTôs budget and staff, which raises some concerns regarding the autonomy of the MOT.  

7. The MOT has direct or indirect access to a broad range of information to enhance its ability to 

analyse unusual transaction reports, including suspicious transaction reports. The MOT is also authorised 

to request additional information from reporting entities and has issued guidance on the use of the 

reporting criteria set up by Ministerial Regulations. It also provides feedback to reporting entities, but has 

delivered only limited typologies reports. The MOT faces important resource constraints that have become 

even more critical since February 2009 with the extension of the scope of reporting entities to certain 

DNFBPs, and this lack of resources inhibits it from performing its full range of functions at the appropriate 

level.  

8. In Aruba, investigations of ML and terrorism related offenses are conducted by the Public 

Prosecutorôs Office, the Police Force and the RST, which is an interregional unit tasked to investigate 

cross-border criminality between the Netherlands, Aruba and the Netherlands Antilles. Law enforcement 

authorities have a broad range of investigative powers and they have started to develop as appropriate 

financial investigations for each investigation on the underlying predicate offence and, for this purpose, 

they have increased their requests for information to the MOT. However, both the Public Prosecutorôs 

Office and the Police face significant resources constraints that considerably undermine their ability to deal 

with the reports disclosed by the MOT. Budgetary constraints have also limited their opportunities to 

participate in AML/CFT training. 

9. There is a declaration system in place for cross-border movements of cash above an AWG 20 000 

(USD 11 000) threshold. However, this declaration system does not cover bearer negotiable instruments. 

The declaration forms are collected by the Customs services and sent to the MOT, which is charged with 

registering and recording them. Customs officers can also record cases of false or non-declaration and send 

the information to the MOT. In Aruba, the Customs service as such is not a law enforcement authority, and 
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customs officers can only seize funds in case of false or non-declaration, but not in case of suspicions of 

ML/TF. In this situation, customs officials inform the Public Prosecutorôs Office which can launch an 

investigation. 

Preventive Measures ï Financial Institutions 

10. Financial preventive measures have been implemented in Aruba through the State Ordinance on 

Identification when Providing Service (SOIPS), which was amended in February 2009, shortly after the 

on-site visit. However, the scope of the State Ordinance is limited to credit institutions, life insurance 

companies and brokers and money transfer companies. Therefore, a significant range of FATF designated 

financial activities are not subject to AML/CFT obligations, in particular to CDD requirements. This 

particularly concerns intermediaries operating on the stock exchange market of Aruba, which is neither 

regulated nor supervised; pension funds; the issuance and management of means of payment; trading in 

money market instruments; consumer credit and loans provided by financial institutions not recognised as 

credit institutions; money and currency exchange below the threshold of AWG 20 000 (USD 11 173).  

11. The CDD measures set out in the SOIPS are limited to identification requirements for face-to-

face business relationships. The CBA has issued three separate directives or guidelines, one each for banks, 

insurance companies and money transfer companies, which for the most part provide for more 

comprehensive CDD measures, although these texts are not considered as ñother enforceable meansò 

according to the definition in the FATF Methodology.  

12. Financial institutions covered by the SOIPS are prohibited from establishing a business 

relationship or conducting transactions with a customer before establishing and verifying the customerôs 

identity and the person on whose behalf a customer is acting. Anonymous accounts are therefore 

prohibited. However, the SOIPS does not require financial institutions to undertake CDD when they have 

doubt about the veracity or adequacy of previously obtained information and in situations where there is a 

suspicion of ML/TF. Regarding customers which are legal persons, financial institutions are not obliged to 

verify the identity of the directors of the legal persons, nor their ultimate beneficial owners, and they are 

not required to understand the control structure of these customers. Equally, there is no provision in the 

SOIPS to identify legal persons that are foreign trusts or other similar legal arrangements. More broadly, 

the SOIPS does not require financial institutions to obtain information on the purpose and the nature of the 

business relationship nor to conduct ongoing monitoring. In addition, the SOIPS does not contain any 

simplified or enhanced CDD measures.  

13. Although there are significant weaknesses in the law, it should be noted that the CDD directive 

for banks and the AML/CFT directive for insurance companies adopted by the CBA do recommend that 

these types of financial institutions adopt additional CDD measures, such as conducting ongoing 

monitoring on the business relationships. However, these directives also seem to contradict the provisions 

of the SOIPS in various aspects, for example by allowing simplified CDD measures or non face-to-face 

business relationships. This situation therefore raises concerns regarding the clarity of the CDD measures 

in place for financial institutions.  

14. There are no provisions in the SOIPS requiring financial institutions to implement enhanced 

CDD measures for politically exposed persons (PEPs), nor for cross-border correspondent banking and 

other similar relationships and no measures in place to prevent the misuse of technological developments 

for ML/TF purposes. However, some provisions on PEPs are contained in the directives for banks and 

insurance companies regarding new customers, but they do not extend to their beneficial owners and the 

definition of PEPs does not apply to PEPsô family members. In addition, the directives also contain 

measures to prevent the misuse of technological development, but they are limited to the risks of non face-
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to-face business with higher risk customers. The directive for banks contains some provisions for cross-

border correspondent banking but it does not provide that they should document the respective 

responsibilities of each institution and obtain the approval for senior management to establish this type of 

business relationship.  

15. According to the SOIPS, reliance on third parties is prohibited, since financial institutions are 

required to perform by themselves their CDD and that they can only establish face-to-face business 

relationships. However, the CDD directive for banks acknowledges the possibility of introduced business 

from third parties and provides banks with procedures to apply in this respect. These procedures are quite 

broad but they do not require banks to verify that the third party is regulated and supervised effectively and 

there is no limitation with regard to which countries the introducer can be based in. There is also no 

provision for banks to take into account information available regarding whether the countries adequately 

apply the FATF requirements. Moreover, while insurance companies in practice do rely on insurance 

brokers, the AML/CFT directive for insurance does not contain any provisions on this issue. 

16. Aruba has no banking secrecy laws though normal bank-customer confidentially exists. 

Nevertheless, there is some lack of clarity on the extent and effect of Article 286 of the Criminal Code, 

which punishes intentional disclosures of details regarding an enterprise of commerce or industry where a 

person is employed or was employed, in particular due to the fact that the safe harbour provision does not 

extend to this provision. 

17. Arubaôs record-keeping requirements are generally satisfactory. In relation to SR.VII, Aruba 

relies on the SOIPS that requires financial institutions to identify their customers when performing any 

payment in or outside Aruba and to keep this identification data recorded. However, money transfer 

companies and banks are not required to implement any of the other criteria set out in SR. VII, such as the 

inclusion of full originator information in the message or payment form accompanying the wire transfer. 

18. There is no explicit requirement in law, regulation and other enforceable means to pay special 

attention to all complex and unusual large transactions that have no apparent economic or lawful purpose. 

Nevertheless, due to the reporting system of Aruba which is mostly based on unusual transactions, 

financial institutions are required to report to the MOT a number of unusual transactions taking into 

account various monetary thresholds or certain circumstances, defined by  indicators issued by ministerial 

regulations. To this end, financial institutions are implicitly required to monitor accounts and to have 

systems to detect these types of unusual transactions with suspicious patterns. On the other hand there is no 

obligation to pay special attention to the business relationships and transactions with persons from 

countries which do not follow the FATF Recommendations. 

19. The reporting obligation is set out in the SORUT, the scope of which was extended to some 

Designated Non Financial Businesses and Professions (DNFBPs) in February 2009. The scope of financial 

activities subject to reporting requirement defined by the SORUT is not clear, and it does not fully match 

with the SOIPS. As a result, financial service providers could be subject to an obligation to report unusual 

or suspicious transactions to the MOT without being required to identify their customers. Regarding 

reporting by financial institutions, the reporting system in Aruba is based on unusual transactions which 

are linked to indicators set in two ministerial regulations, one for banks and money transfer companies and 

the other one for life insurance companies and brokers. These indicators contain objective criteria based on 

monetary thresholds and subjective criteria based on specific subjective circumstances related to the client 

and the transaction and which correspond to the FATF suspicious transaction. Financial institutions are 

thus required to report any performed or intended suspicious transaction, regardless of any threshold and of 

whether tax matters may be involved. The SORUT criminalises tipping off and provides a ñsafe harbourò 



Mutual Evaluation Report of Aruba, Kingdom of the Netherlands g 

© 2009 FATF/OECD and CFATF - 9 

for complying with reporting obligations. However, the scope of the safe harbour provision is too limited 

and it does not apply to employees of reporting entities.  

20. Several factors indicate that there are still failings that indicate that the system is not fully 

effective. In practice, only commercial banks, money transfer companies, life insurance companies and 

brokers can report to the MOT, since no indicator exists for other financial institutions which could fall 

within the scope of the SORUT. Among these reporting entities, there is some inconsistency in the quantity 

and nature of the reports: basically, commercial banks report both unusual and suspicious transactions but 

off-shore banks have never reported any suspicious transactions based on the subjective indicators. The 

insurance sector reports are very few and brokers have never made any unusual nor suspicious transaction 

reports. Regarding money transfer companies, while some of them mostly report unusual transactions, 

others report essentially suspicious transactions. Existing guidelines to assist financial institutions to 

implement reporting obligation are helpful, but the MOT should strengthen its educational training to 

improve the reporting.   

21. There are no provisions in law, regulation or other enforceable means to require financial 

institutions to have internal procedures and controls, although the different directives and guidelines issued 

by the CBA for banks, insurance companies and money transfer companies provide that they should have 

in place internal procedures and controls, as well as compliance management and audit functions.  

22. There is no obligation in law, regulation or other enforceable means to prevent financial 

institutions from entering or continuing correspondent banking relationships with shell banks, although the 

CDD directive for banks provides that banks should not establish correspondent banking relationships with 

shell banks. There is no provision in Aruba to require financial institutions to satisfy themselves that a 

respondent financial institution in a foreign country does not permit its accounts to be used by shell banks. 

Indeed, in relation to the licensing of shell banks in Aruba, the legal framework and its implementation is 

not clear. This is a concern. Since January 2009, the CBA has adopted a new licensing policy for banks 

that provides that shell banks shall not be licensed in Aruba and that the mind and management of licensed 

credit institutions should always be located on the island. However, the status of this policy is unclear and 

it should be noted that two off-shore banks which form part of a large US financial group and as such are 

supervised on a consolidated basis by the US authorities, and of which the records, mind and management 

are located in Venezuela, have been licensed in Aruba for more than 10 years without having been 

supervised. In 2000-2001, the CBA started to supervise these off-shore banks, but so far no on-site 

inspection has been carried out, though recently an arrangement was entered into providing for such 

inspections through the use of external auditors. Overall, the lack of a clear framework that is being 

effectively implemented is a concern. 

23. The supervision of the financial institutions covered by the SOIPS obligations is carried out by 

both the CBA and the MOT. The supervision of the financial institutions covered by the SORUT is solely 

carried out by the MOT. The CBA supervises banks, insurance companies and money transfer companies 

on the basis of sectoral State Ordinances and sectoral directives and guidelines. The MOT focuses its 

supervision functions on the SORUT obligations, but is also responsible for the financial institutions not 

regulated nor supervised by the CBA, such as life insurance brokers. These two supervisors have the power 

to conduct both off and on-site inspections. However, while the CBA is strengthening the AML/CFT 

aspects of its on-site inspection procedures for banks and MTCs, the procedures applicable for insurance 

companies are very poor. The MOTôs procedures are also very light and there are concerns whether they 

are adequate to identify any deficiencies. The CBA has limited sanctions powers, which are not effective, 

proportionate and dissuasive, although amendments adopted in February 2009 have reinforced these 

sanctions, but still insufficiently e.g. there is no sanction available against directors and senior management 

of financial institutions. Equally, the MOT, which has conducted on-site inspections, has never applied any 
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sanctions, even if some financial institutions report very few transactions. In addition, the MOT faces 

resource constraints that prevent it from effectively performing its supervisory functions. A number of 

steps need to be taken to improve the situation, such as further enhancing and applying the sanctions 

regime, but for this to be fully effective, it is also strongly recommended that there be a single supervisor 

for all AML/CFT issues relating to financial institutions, which would logically be best carried out by the 

CBA, given that it is in the process of creating a new unit focussed on AML/CFT supervision. The CBA 

could then liaise as necessary with the MOT. 

24. Credit institutions, insurance companies and MTCs are subject to licensing requirements, 

although there is no efficient provision in place to prevent criminals and their associates from holding or 

being beneficial owners or controlling credit institutions or insurance companies, since, the CBA relies on 

the information provided by license applicants, but it does not sufficiently check the validity of this 

information. In addition, the CBA does not apply fit and proper tests on an ongoing basis, only on market 

entry. 

25. The Aruban authorities should urgently introduce a licensing requirement, regulate and supervise 

life insurance brokers and financial institutions other than banks, insurance companies and MTCs that 

perform FATF designated financial activities. In particular, the CBA should focus on investment or 

securities related activities and on the stock exchange market which is not regulated nor supervised. It 

should also upgrade its enforcement capability, exercising proportionate sanctions against entities found to 

be in breach of the regime in a timely and consistent manner. 

Preventive measures ï Designated Non-Financial Businesses and Professions 

26. In February 2009, Aruba amended the SOIPS and SORUT to extend their scope to certain 

DNFBPs, since only casinos were previously subject to AML/CFT requirements, however with some 

(ongoing) scope limitations as to certain types of activities provided by casinos: the identification threshold 

of AWG 20 000 (USD 11 000) is too high and internet casinos and cruise ship based casinos are not 

subject to AML/CFT requirements. Regarding the other DNFBPs, the SOIPS and the SORUT now apply 

to the following: real estate agents, dealers in certain goods like vehicle, ships, airplanes, antiquities, 

objects of art, precious metal and precious stones, lawyers, civil notaries, tax advisors and accountants. 

Nevertheless, the scope of their activities subject to AML/CFT requirements still lacks clarity. In addition, 

trust and companies services providers, although henceforth supervised by the CBA, are not subject to 

AML/CFT requirements. 

27. The main deficiencies in the AML/CFT preventive measures applicable to financial institutions 

also apply to DNFBPs. Therefore, they are only required to identify their customer and to report unusual 

transactions to the MOT, but there is no provision requiring them to obtain information on the nature and 

purpose of the business relationship, neither to apply simplified or enhanced CDD measures nor to conduct 

ongoing monitoring and to establish adequate procedures of internal control. Aruba should therefore 

urgently remedy all these deficiencies, along with the one applicable to financial institutions. 

28. Considering the recent nature of the extended coverage of these businesses and professions and 

the weaknesses of the AML/CFT requirements, there are concerns in relation to the effectiveness of the 

measures in place. The MOT, which is charged with the supervision and oversight of DNFBPs as regards 

the provisions of the SOIPS and the SORUT,  should urgently identify all DNFBPs and conduct outreach 

and training to allow them to start implementing their obligations and reporting suspicious transactions.  
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Legal Persons and Arrangements & Non-Profit Organisations 

29. There are several types of legal persons in Aruba, characterised by their nature, functions and 

legal status. Traditionally, N.V companies have been used primarily as the corporate vehicle used by local 

businesses, although a limited percentage were also used for offshore business. Until January 1
st
 2006, 

A.V.V companies were aimed solely at the offshore market, and thereafter could be used domestically. In 

January 2009, a new type of limited liability company (V.B.A) was introduced which allows a lot of 

flexibility regarding its structure, but which has some improved transparency requirements, as compared to 

the other forms of companies. The measures in place to ensure adequate transparency concerning the 

beneficial ownership and control of legal persons in Aruba are inadequate, though it appears that the new 

VBA company and the recent introduction of supervision of TCSPs represents some progress. 

30. As regards AVVs and NVs, there is no requirement to collect or make available information on 

their beneficial ownership and ultimate control and the system does not provide access to adequate, 

accurate and current information on beneficial ownership and ultimate control of the companies in a timely 

manner. Moreover, NVs and AVVs can issue bearer shares, while the measures to ensure transparency as 

to the shareholders of companies that have issued bearer share are inadequate. Although the new TCSP 

supervisory law provides that if a TCSP acts as a director or legal representative of a body with bearer 

shares, the TCSP must either be the custodian of the bearer shares or have knowledge of where the shares 

are kept, it is insufficient. No consideration has been given, or resources allocated, to dealing effectively 

with companies that have bearer shares held outside the jurisdiction and which do not choose to 

immobilise them, and bearer share companies will continue to lack transparency. Moreover Aruba still has 

to tackle the problem of the AVV companies that do not have TCSPs as legal representatives.  The VBA 

company law appears to provide for additional information on ownership and control, though it does not 

extend as far as beneficial owners. The new TCSP supervisory law will enhance the controls to some 

degree however the measures do not fully meet the FATF requirements in relation to identifying the 

ultimate beneficial owner, and the failure to extend the normal set of CDD and other AML/CFT 

requirements to TCSPs is a significant lacuna.   

31. The different legal forms in which non-profit organisations can operate in Aruba are: 

foundations, which can also conduct business, and associations. Their statutes are detailed in the State 

Ordinance on Foundations and the Civil Code of Aruba. Foundations and their directors must be registered 

in the Commercial Register kept by the Chamber of Commerce: there are currently 1 008 foundations 

incorporated, 65 of them being non-active. Associations are created by State Decree. In practice, 

information recorded in the Foundation Register is not kept up-to-date and the detail of the information 

available is limited. Aruban authorities have not carried out a review of its non-profit sector, in particular 

on TF risks and have not conducted any outreach on AML/CFT risks. There is no supervision or 

monitoring in place of the non-profit sector and foundations and associations cannot be revoked in case of 

ML/TF. In short, Aruba has not yet taken any AML/CFT measures regarding its non-profit sector. 

National and International Co-operation 

32. The development, co-ordination and implementation of AML/CFT policy in Aruba are carried 

out through the Aruba FATF Committee, which was established in 1995. This is a platform of government 

departments involved in AML/CFT. There are also a number of other various consultation and co-

ordination mechanisms involving various operational agencies. Despite the existence of these structures, 

Aruba has not developed a national strategy to address at least in the medium term the vulnerabilities that 

exist and the risks it faces. Indeed, the adoption of entire new laws that henceforth extend to a broader set 

of financial institutions and DNFBPs have not addressed the basic deficiencies of the Aruban regime. 



g Mutual Evaluation Report of Aruba, Kingdom of the Netherlands  

12 - © 2009 FATF/OECD and CFATF 

Aruba should therefore remedy these, and harmonise the scope of the two State Ordinances and ensure 

they cover the full range of FATF Recommendations. 

33. As a semi-autonomous part of the Kingdom of the Netherlands, Aruba is not by itself able to 

enter into treaties, conventions and other international agreements with other countries. Treaties are entered 

by the Kingdom of the Netherlands, and during the ratification Aruba may indicate if it wants the treaty to 

be applied to it. Aruba is compliant with many elements of the Vienna and the Palermo Conventions. 

However, due to the absence of criminalisation of TF and the lack of a system to implement UNSCR 1267 

and UNSCR 1373, Aruba has still many important steps to take to implement the requirements of the 

Terrorist Financing Convention. 

34. Aruba, as part of the Kingdom of the Netherlands, is a party to a number of international 

conventions, which include provisions allowing for mutual legal assistance (MLA). Aruba has also entered 

into a limited number of bilateral MLA treaties. In addition, Aruba can also provide assistance based on the 

principle of reciprocity, as far as the request is considered ñreasonableò. Since dual criminality is required 

in most cases for MLA, the lack of a TF offence impacts on the extent and effectiveness of MLA provided 

by Aruba. Equally, the limitations regarding the scope of predicate offence for ML and the deficiencies 

identified regarding seizure and confiscation powers also limit Arubaôs ability to provide MLA. In 

addition, due to the lack of available data and to the lack of resources of the Public Prosecutorôs Office, it 

has not been demonstrated that Aruba can handle MLA request in a timely and effective manner.  

35. Aruba is not primarily responsible for extradition, which is an issue for the Kingdom of the 

Netherlands. Aruba cannot therefore enact legislation or take other measures by itself. Aruba is party to a 

number of extradition treaties, such as the European Convention on Extradition. In addition, Aruba has 

entered into several bilateral extradition treaties through the Kingdom. ML would generally be an 

extraditable offence, unless it is relates to conduct that would not amount to a predicate offence in Aruba. 

The lack of TF offence would also thus affect Arubaôs ability to extradite persons sought for this offence. 

The lack of statistics prevents the assessment of the effectiveness of the provisions. 

36. The CBA has been given the possibility to exchange information with its foreign counterparts, 

but in practice this power is limited in particular by the narrow scope of financial institutions it supervises 

and by the fact that, with regard to banks and insurance companies, it can only exchange information that 

is already in its possession. Indeed, the CBA cannot conduct inquiries on behalf of a foreign counterpart. 

With respect to money transfer companies, the CBA can conduct inquiries on behalf of foreign 

counterparts. The MOT, as a supervisory body for all financial institutions and DNFBPs subject to 

AML/CFT obligations, cannot exchange information with foreign supervisors. Its capacities to exchange 

information are limited to its FIU functions, and only those with which it has a MOU. In this circumstance, 

it can only provide information already in its possession and it can only search open databases, but not 

other databases it has direct or indirect access. . Although exchange of information by law enforcement 

authorities is allowed by the CCrPA, Aruba did not provide detailed information on this issue, and it is 

therefore not possible to assess how adequate this is and whether it is effective in practice.  
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MUTUAL EVALUATION RE PORT 

1. GENERAL  

1.1 General information on Aruba  

37. Aruba is one of the three parts of the Kingdom of the Netherlands, the others being the 

Netherlands Antilles and the Netherlands. Its capital is Oranjestad. Before 1986 Aruba was part of the 

Netherlands Antilles. Aruba lies in the southern part of the Caribbean Sea, approximately 30 kilometers of 

the coast of Venezuela. It consists of a single island that is approximately 30 kilometers long and 10 

kilometers wide. Arubaôs inhabitants total approximately 105 000. The head of state is the Queen of the 

Netherlands who is represented in Aruba by the Governor of Aruba. The Governor is appointed by the 

Queen. Aruba has a market-based economy, which relies primarily on tourism. The second economic 

activity is oil refining. In 2007 the GDP was AWG 4 695 million or USD 2 623 million, leading to a GDP 

per capita of AWG 44 714 or USD 24 980. The contribution of international financial services to the GDP 

is estimated to be less than one percent, and Arubaôs financial sector is small. Arubaôs most important 

trading partner is the United States of America. 

38. The relation between Aruba and the two other parts of the Kingdom of the Netherlands is 

governed by the so-called Statute for the Kingdom of the Netherlands. Based on this Aruba has full 

internal autonomy meaning that it is self-governing to a large degree. Defense, foreign relations, 

nationality and extradition are handled by the Kingdom which in practice means the Netherlands. For 

historical and practical reasons Aruba also cooperates with the Netherlands Antilles on various issues, of 

which justice and certain legislation are noteworthy in this respect. The legal basis for this cooperation is 

set forth in the Cooperation Agreement for the Netherlands Antilles and Aruba. 

39. The legal system of Aruba is based on the Dutch legal system with some modifications due to 

local and/or regional circumstances and the substantially smaller scale of Aruba compared to the 

Netherlands. The basic rights of citizens, the institution and separation of the judiciary, legislative and 

executive branches, the organization of government and its tasks and obligations, along with related 

subjects are regulated in the Constitution of Aruba. Aruba has a parliamentary system with a unicameral 

parliament called Staten which consists of 21 members who are elected for a four-year term after which 

they can be re-elected. The electorate is made up by all residents of Dutch nationality of 18 years and 

older. The government consists of the Governor and a cabinet of ministers headed by a prime minister. The 

ministers are appointed and dismissed by the Governor but are solely accountable to the Staten whose 

confidence they must have at all times. Actual executive power therefore lies with the ministers. The 

authority to legislate is in the mutual hands of the government and the Staten which results in State 

Ordinances on various subjects, including AML/CFT. Proposals for State Ordinances can be made by 

either the Government or the Staten, although the former is usually the case. This is due to the fact that 

State Ordinances serve, among other things, as a basis and framework for policy and, related to this, as an 

instrument to regulate behavior. In a State Ordinance the authority to further regulate a subject can be 

delegated to the Government. Delegation instruments are the State Decree Containing General Measures 

and the Ministerial Regulation. 
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40. The judiciary is made up of independent judges who are appointed by the Queen upon 

recommendation of the Common Court of Justice of the Netherlands Antilles and Aruba 

(Gemeenschappelijk Hof van Justitie van de Nederlandse Antillen en Aruba). Cases are heard in first 

instance by the Court in First Instance. Appeal is possible at the Common Court of Justice of the 

Netherlands Antilles and Aruba. This court in second instance serves as an appellate court in which the 

case is reviewed in its entirety. It should be noted that the Common Court of Justice serves as an appellate 

court for both Aruba and the Netherlands Antilles. Further appeal is possible at the Supreme Court of the 

Netherlands, however only for civil and penal cases (and not for example for administrative or fiscal cases) 

and without a full review of the case: in this instance only the application of the law by the previous 

instance is the subject of the judgment.  

41. Based on the aforementioned, the responsibility for the introduction and implementation of an 

effective AML/CFT framework along with the necessary preconditions through legislation and/or other 

means rests primarily with Aruba itself as a separate jurisdiction within the Kingdom of the Netherlands. 

Since the introduction of the original 40 Recommendations by the Financial Action Task Force (FATF), 

Aruba has undertaken steps to introduce, revise and strengthen its AML/CFT regime. The objective is to 

protect and preserve the integrity of the financial system and to detect and prosecute activities concerning 

money laundering and terrorist financing. Apart from being part of the FATF through the Kingdom of the 

Netherlands, Aruba is also a founding member of the Caribbean Financial Action Task Force (CFATF). 

Aruba has introduced many legislative measures to implement the original 40 FATF Recommendations. 

Most noteworthy are the criminalization of money laundering in 1992 (improved in 2006), the introduction 

of an identification obligation for financial services providers (extended later to casinos), the introduction 

of an obligation for financial services providers to report unusual transactions (also extended later to 

casinos) along with the introduction of a Financial Intelligence Unit (FIU) to process and evaluate the 

reported unusual transactions received, the introduction of a new and updated free zone regime, the 

introduction of AML/CFT-based supervision of money transfer companies, the criminalization of various 

aspects of terrorism and the introduction of specific terrorist financing provisions with regard to the  

reporting obligation. Next to this Aruba has organized and/or attended numerous workshops, seminars etc. 

for government, semi-government and non-government organizations to further promote and implement its 

AML/CFT system. Currently Aruba is implementing an extensive law maintenance program which is 

financed jointly by Aruba and the Netherlands and will include, inter alia, projects on upgrading of 

infrastructure, information technology systems and personnel training for various government departments 

involved with AML/CFT. 

42. In 1995 a standing committee was formed by the Government, named FATF Committee Aruba, 

to evaluate and coordinate the implementation of the FATF Recommendations by Aruba. The Committee 

consists of members of Government departments and Government-related organizations most involved 

with AML/CFT. These are the FIU, the Central Bank of Aruba, the Public Prosecutorôs Office, the Police, 

the Directorate of Foreign Relations, the Directorate of Legislation and Legal Affairs, the Aruba Financial 

Center, the Directorate of Taxes and the Free Zone Aruba Company. Currently the FATF Committee 

Aruba is chaired by the Head of the FIU. Since 1 January 2008 the Committee is assisted by a full time 

secretary. Aruba attends the plenary meetings of the FATF and CFATF. 

1.2 General Situation of Money Laundering and Financing of Terrorism 

Predicate Offences: 

43. In October 2007, the Public Prosecutorôs Office carried out a General Criminality Analysis. This 

document, which was conceived as an overview document, is based on interviews with all the agencies and 



Mutual Evaluation Report of Aruba, Kingdom of the Netherlands g 

© 2009 FATF/OECD and CFATF - 15 

persons involved in the prevention and combat of crime.  Accordingly, whilst opinion based rather than 

statistically based, it provides a useful commentary on the experience of the professionals engaged in this 

area in Aruba.  According to this study, criminality in the island has increased considerably during the last 

ten years.  

44. Property crime constitutes one of the most serious crime problems in Aruba. In recent years, with 

an increasing population, the number of property offences, notably aggravated theft, has strongly 

increased. During the period 2000-2006, the number of thefts increased more than 100%. 

45. Drugs trafficking activity is also significant in Aruba. The General Criminality Analysis found 

that drug use is high among the population in Aruba and that drug consumption is increasing. While the 

use of marijuana is constant, the consumption of crack and cocaine increases. The importation of drugs and 

the distribution thereof at wholesale level in Aruba is believed to be in the hands of a limited number of 

criminal joint ventures. During the past years, many of these drug dealers were investigated by the Aruban 

authorities and several drug dealers are now believed to have relocated themselves and their trade to other 

countries. 

46. Illegal arms trafficking has also developed in Aruba according to the General Criminal Analysis. 

An increasing number of illegal arms circulate on the island. It is believed this activity is served in 

particular from Venezuela and Colombia.  

47. The General Criminal Analysis also mentions ñstories and rumors all over Aruba about 

corruption and fraud by officials of the public servicesò and states that further investigations are desirable 

in this field and there have been a significant number of prosecutions for this. More globally, the analysis 

indicates that the confidence in government agencies and officials in Aruba is decreasing as many people 

have the suspicion that persons and institutions do not give concrete form to their tasks but create the 

impression only to serve their own interest instead of public interest. The Letter to the Lower House of the 

Dutch Parliament on the state of governance in Aruba written by the State Secretary for Dutch Antillean 

and Aruban Affairs in May 2009 also mentions the level of corruption in Aruba. It states that from the 

annual reports of the Public Prosecutor, it appears that the large number of corruption cases has a very 

heavy impact on the resources of the Public Prosecutor and that other criminal cases remain untouched. 

Money laundering 

48. Since Aruba gained autonomy in 1986 it has been mentioned frequently as a place for money 

laundering. In general, money laundering cases are primarily related to the illegal drugs trade, which is a 

consequence of Arubaôs geographic location and travel facilities. Aruba happens to lie on one of the drug 

routes (air and sea) which run from South America (mainly Colombia and Venezuela) to Europe (mainly 

the Netherlands) and the United States of America. Subsequently the proceeds of the drugs trade move in 

the other direction, from Europe and the United States to South America using these same routes. It is not 

known how much of the proceeds remain on Aruba, as Aruba is in most of the cases not the final 

destination of the money. In addition, the General Criminality analysis mentions the occurrence of ML of 

tax crimes in Aruba and states that the ñtax authorities are familiar with the presence of a lot of black 

money in various economic sectors, but still do not have any investigative capacity to tackle this problem. 

Furthermore, various population groups are active in this black money circuit in Arubaò. Whilst 

acknowledging this risk the General Criminal Analysis found that providing current levels of laundering do 

not increase, Aruba should not be considered a major money laundering haven.  

49. As for the actual level of money laundering in Aruba, it is firstly suspected that criminal proceeds 

circulate to some degree in the real estate sector (private properties, hotels and restaurant business) through 
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commercial transactions. Suspicions exist regarding enormous construction projects behind which there are 

large commercial transactions. Also money laundering activities have been detected in relation to the 

physical movement of cash through couriers and transactions in money transfer companies. Despite the 

presence of a cross-border reporting system for the import and export of cash, it is suspected that the 

amount of cash entering Aruba is larger than is being reported. The Government is working to improve the 

supervision on import and export of cash. Another point of concern is the jewelry sector, which has a 

relatively large presence in Aruba with over 40 outlets and is currently not supervised in relation to 

AML/CFT and the casino industry. However, since February 2009, this sector falls under the scope of the 

Aruban AML/CFT regime. Furthermore, several foreign criminal investigations have revealed the 

vulnerability of the Aruba exempt company for misuse by foreign companies or private persons for money 

laundering purposes. Aruba considers  that these cases of misuse will decrease with the introduction in 

February 2009 of a license system connected to ongoing supervision by the CBA of company service 

providers ï which requires, inter alia, knowledge in writing of the beneficial owners of Aruba exempt 

companies and other legal persons ï and the diminished attractiveness of Aruba exempt companies due to 

the recent introduction of new statutory fiscal provisions on legal persons active as international financial 

services instruments. As for the free zone areas, measures have been taken to limit the inherent 

vulnerability of these areas for trade-based money laundering due to among other things, the large amount 

of cash. To that effect Aruba placed the management of the free zone areas in the hands of the government 

owned Free Zone Aruba N.V., which carries out prudential supervision on the companies operating in the 

free zones. 

Terrorist financ ing 

50. As for terrorist activities and terrorist financing, up to now, only one case has very recently been 

detected through the reporting system or has come to the attention of the competent authorities. But more 

generally, no data is available on the amount and size of terrorist activities and terrorist financing. This 

however does not mean that Aruba is exempt from terrorist risks or terrorist related activities such as 

terrorist financing. Because of Arubaôs geographic position it is vulnerable for money laundering, 

especially by drug trafficking organizations. Links between drug trafficking organizations and terrorist 

organizations operating in South American countries exist, but no cases have been uncovered. Noteworthy 

in this respect is that the combat of terrorism is seen as a matter that regards the whole Kingdom of the 

Netherlands. Subsequently the Dutch National Coordinator for the combat of terrorism is conducting a 

terrorism risk assessment of Aruba and the Netherlands Antilles.  

51. The following statistical data can be provided on the number of registered felonies over the last 

four years by infraction type. It should be noted that a person arrested as a felony suspect is immediately 

registered. If a felony suspect is not arrested, registration takes place at the moment that the final official 

report has been submitted to the Public Prosecutorôs Office by the Police or another agency with 

investigative authority. 

 
Table 1. Number of registered felonies 

2004 2005 2006 2007 

1 396 1 308 1 202 1 618 
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Table 2.  Most common felonies 

 (based on the Top 10 felonies mentioned in the yearly reports of the Public Prosecutorôs Office) 

Registered felonies 2003-2006 (total) 2006 2007 

Qualified burglary 1261 312 344 

Hard drugs 870 162 230 

Driving without a license 792 89 247 

Driving under influence 224 140 136 

Threat 373 103 98 

Destruction of property 186 70 78 

Bribery of a government 
official 

Not apparent in Top 10 Not apparent in Top 10 92 

Assault with a weapon 276 101 Not apparent in Top 10 

Participation in the 
possession of a firearm 

Not apparent in Top 10 Not apparent in Top 10 85 

Soft drugs offence Not apparent in Top 10 47 78 

Public violence 142 51 60 

Burglary with violence Not apparent in Top 10 Not apparent in Top 10 83 

 
Table 3.  In the Top 10 for the period 2003-2006 the following felonies are also mentioned: 

Registered felonies 2003-2006 

Intentional fencing 260 

Forgery 202 

1.3 Overview of the Financial Sector and DNFBP 

 Banking sector 

52. As at the time of the onsite visit and shortly thereafter, there were 10 credit institutions registered 

in Aruba: 4 are commercial banks, 2 offshore banks
2
, 1 mortgage bank, 1 consumer finance company, 1 

investment bank and 1 credit union. The credit institutions are subject to the stipulations laid down in the 

State Ordinance on the Supervision of the Credit System (SOSCS) which require all banks operating in or 

from Aruba to be licensed. The Central Bank of Aruba (CBA) is entrusted with the execution of this State 

                                                      
2
 In July 2009, Aruba licensed another offshore bank, which is affiliated to a Venezuelan bank that is owned by 

individuals. The activities of this offshore bank are restricted to the Venezuelan market. 
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Ordinance. As shown in table 4, the number of banking institutions supervised by the Bank declined to 10 

in 2007. 

Table 4.  Number of supervised institutions within the banking sector 

(End-of-period figures)           

  2005 2006 2007 

1. Commercial banks 4 4 4 

2. Offshore banks 2 2 2 

3. Bank-like institutions  

a. Mortgage banks 

b. Other specialized financial institutions 

3 

1 

2 

3 

1 

2 

3 

1 

2 

4. Credit unions 2 2 1 

Total 11   11 10 

Source: CBA. 

53. Of the four commercial banks operating in Aruba, one is a branch of Banco di Caribe N.V., while 

the other three banking institutions are subsidiaries of respectively Maduro & Curielôs Bank N.V., Orco 

Bank International N.V. and RBTT Bank N.V. These (parent) banks are all established in Curaçao, 

Netherlands Antilles. Therefore, all four commercial banks operating in Aruba are also supervised on a 

consolidated basis by the Bank van de Nederlandse Antillen (the central bank of the Netherlands Antilles).  

54. The aggregated balance sheet total of the commercial banks amounted to AWG 3 733 million at 

the end of 2007, equivalent to 79.4 percent of the estimated Gross Domestic Product (GDP) for 2007
3
. The 

banksô aggregated risk-weighted capital asset ratio decreased from 13.5 percent to 13.0 percent, but remained 

above the required minimum of 12 percent 

55. Arubaôs offshore banking sector is small, with only two institutions registered. These banks are 

solely engaged in banking activities with non-residents. Both are affiliated with Citibank N.A. and have 

offices in Caracas, Venezuela, with no physical presence in Aruba, and are on the process of consolidating 

as one institution. Both banks fall under the consolidated supervision of the US authorities. The aggregated 

balance sheet total decreased substantially from 2004 to 2005 due to internal reorganization but increased 

again to AWG 787.2 million at the end of 2007, which represents an increase of AWG 266.2 million or 

51.1 percent compared to 2006. This notable increase was mainly the result of higher investments and 

loans. 

56. The three bank-like institutions consist of institutions that are engaged predominantly in 

mortgage lending to individuals, financing of social housing projects, long-term project financing, and/or 

granting of personal loans for consumptive and home improvement purposes. These activities are financed 

predominantly by attracting funds from their parent company, other financial institutions, and/or 

institutional investors. These bank-like institutions had a combined loan portfolio amounting to 

AWG 474.4 million at year-end 2007, which represents an increase of AWG 54.4 million or 13 % 

compared to 2007. 

                                                      
3
 The GDP figure for 2006 is based on the Fitch Ratings estimate of June 2006. 
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57. The activities of the credit unions are restricted to the attraction of monies from members and 

lending of these monies to members. Part of the monies can be invested in time deposits or other 

investment products. Credit Unions are not allowed to attract deposits from the general public. The 

Coöperatieve Spaar- en Kredietvereniging Douane Aruba (CDA) is currently the only credit union active 

in Aruba. It was incorporated on 21 December 1981. The CDA has a membership of 306 persons as per 31 

December 2008, consisting of the employees of the Customs Office and former members (or pensioners) 

or family members of the employees of the Customs Office. The CDA was established to cultivate a 

savingôs behavior amongst its members and to provide advances to its members. The balance sheet total of 

the CDA amounted to approximately AWG 4.1 million at the end of 2007. 

Insurance sector 

58. On 31 December 2007 there were 25 licensed insurance companies and 11 company pension 

funds in Aruba. The number of supervised non-life and life insurance companies and company pension 

funds remained the same as in 2006. 

Table 5.  Number of supervised institutions within the insurance sector 

 (End-of-period figures)        

      2005 2006 2007 

 1. Non-life insurance companies 13 13 13 

2. Life insurance companies    8    8    7 

3. Captive insurance companies 3 4 4 

4. Company pension funds    11    11    11 

Total 35 36 35 

 Source: CBA. 

(i) Non-life insurance sector  

59. At the end of December 2007, the aggregated balance sheet total of the thirteen non-life 

insurance companies amounted to AWG 205.0 million, an 8.9 percent increase compared to 2006.   

60. In 2007, the main income sources of the non-life insurance companies were net premiums 

received from motor vehicle insurance (59.2 percent) and property insurance (23.5 percent). 

(ii) Life insurance sector 

61. At the end of 2007, the aggregated balance sheet total of the eight life insurance companies 

amounted to AWG 548.7 million, which represents a significant increase of AWG 56.5 million or 11.5 

percent compared to 2006. 

(iii) Company pension funds sector 

62. The aggregated balance sheet total of the ten company pension funds (excluding the figures of 

Lago Annuity Foundation, whose obligations are covered by a guarantee from Exxon Mobil Corporation) 

amounted to AWG 254.7 million at the end of 2007, an 8.4 percent increase compared to 2006. On the 

asset side, investments increased by AWG 19.6 million to AWG 240.8 million. On the liability side, 
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technical provisions increased by 10.9 percent to AWG 216.4 million. Capital and reserves declined 3.2% 

to AWG 36.1 million, which was mainly the result of net losses applied to general reserves.  

Money transfer companies sector 

63. In 2007, approximately 277 000 outgoing transfers were executed by the four registered money 

transfer companies, comprising a total amount of AWG 116.7 million (2006: 276 000 outgoing transfers 

amounting to AWG 113.3 million). Also in 2007, Colombia remained the major destination of the funds 

transferred abroad via this sector, accounting for 54.7 % of all outgoing money transfers as illustrated in 

the table below. The significant flow of monies to Colombia is believed to derive from Aruban based 

Colombian hotel and construction workers who send money home to their families.  Whilst a similar 

number of hotel workers are Venezuelan, it is noted that no similar volume of money is repatriated through 

the money transfer system to Venezuela.  It is believed cash is couriered to Venezuela instead. 

Table 6. Outgoing money transfers by countries of destination 

(End-of-period figures in AWG thousands) 

 2005 2006 2007 

1- Colombia 60 191.3 64 659.1 63 896.3 

2- Dominican Republic 11 812.0 13 983.9 17 377.6 

3- Philippines 5 700.1 5 811.9 5 957.6 

4- Peru 5 100.6 5 195.3 5 185.2 

5- Haiti 3 378.5 3 989.4 4 335.6 

6- Other 20 135.7 19 622.5 19 969.1 

TOTAL 106 318.2 113 262.1 116 721.4 

Source: CBA; money transfers companies. 

64. In 2007, the money transfer companies processed approximately 16 000 incoming transfers 

comprising a total amount of 13.9 million AWG (2006: 15 000 incoming transfers processed reached a 

total amount of AWG 11.7 million). As in previous years, these incoming transfers originated mainly from 

the Netherlands and the United States of America. 

Table 7.  Incoming money transfers by countries of origin 

(End-of-period figures in AWG thousands) 

 2005 2006 2007 

1- Netherlands 4 591.6 4 407.0 4 867,6 

2- United States 3 685.1 3 170.1 3 743.3 

3- Colombia 613.0 606.3 800.9 

4- Netherlands Antilles 728.0 736.3 712.0 

5- Spain 332.1 314.2 662.6 

6- Other 2 346.9 2 458.0 3 091.1 

TOTAL 12 296.7 11 691.9 13 877.5 

Source: CBA; money transfers companies. 
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65. Set out below is a table of financial institutions that are regulated and supervised: 

Table 8. Structure of financial sector 

(audited figures as per year-end 2007) 

 Number of 
institutions 

Total assets 

(AWG Million) 

Authorization/ 
Registration &  

Supervision 

Supervision 
AML/CFT 

Commercial banks 4 3 733.1 CBA CBA/FIU 

Offshore banks 2 787.2 CBA CBA/FIU 

Mortgage banks 1 365.0 CBA CBA 

Consumer Finance companies 1 73.3 CBA CBA 

Investment bank 1 199.7 CBA CBA/FIU 

Credit union 1 4.1 CBA CBA 

Life insurers 8 548.7 CBA CBA/FIU 

Non-life insurers 13 205.0 CBA CBA 

Captives 4 39.8 CBA CBA 

Company pension funds 11 254.7 CBA N/A 

Money transmitters 4 13.2 CBA CBA/FIU 

Insurance intermediaries N/A N/A N/A FIU 

N/A: Not Applicable 
 

66. The following table sets out the types of financial institutions that can engage in the financial 

activities that are within the definition of ñfinancial institutionsò in the FATF 40+9 Recommendations. 

Table 9.  Financial activity by type of financial institution 

Type of financial activity 
(See the Glossary of the 40 

Recommendations) 

Type of financial institution 
that performs this activity 

AML/CFT supervision 

1. Acceptance of deposits and other 
repayable funds from the public (including 
private banking)  

1. Commercial Banks 

2.  Financial institutions, which 
fall within the scope of the 
exemption of Article 48 
SOSCS 

1. CBA/FIU 

2.  No supervision 

2. Lending (including consumer credit; 
mortgage credit; factoring, with or without 
recourse; and finance of commercial 
transactions (including forfeiting)) 

1.  Commercial Banks 

2.  Bank-like financial 
institutions                           
(mortgage lending) 

3.  Insurers 

4.  Financial institutions which 
fall within the scope of the 

1.  CBA/FIU 

2.  CBA 

3.  CBA/FIU 

4.  No AML/CFT supervision 
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Type of financial activity 
(See the Glossary of the 40 

Recommendations) 

Type of financial institution 
that performs this activity 

AML/CFT supervision 

exemption of Article 48.3 
SOSCS 

3. Financial leasing (other than financial 
leasing arrangements in relation to consumer 
products) 

1.  Commercial Banks 

 

1.  CBA/FIU 

 

4. The transfer of money or value (including 
financial activity in both the formal or informal 
sector (e.g. alternative remittance activity), but 
not including any natural or legal person that 
provides financial institutions solely with 
message or other support systems for 
transmitting funds) 

1.  Commercial Banks 

2.  Money remitters 

1.  CBA/FIU 

2.  CBA/FIU 

5. Issuing and managing means of payment 
(e.g. credit and debit cards, cheques, 
traveller's cheques, money orders and 
bankers' drafts, electronic money) 

1.  Commercial Banks 

2.  Non regulated company 
issuing and managing means 
of payment 

1.  CBA/FIU 

2.  No supervision 

 

6. Financial guarantees and commitments 1.  Commercial Banks 

2. Non regulated companies 

1.CBA/FIU 

7. Trading in: 

(a) money market instruments (cheques, 
bills, CDs, derivatives etc.); 

(b) foreign exchange; 

(c) exchange, interest rate and index 
instruments; 

(d) transferable securities; 

(e) commodity futures trading 

1.  Commercial Banks 

2.  Investment companies 

 

1.  CBA/FIU 

2.  No supervision 

 

8. Participation in securities issues and the 
provision of financial services related to such 
issues 

1.  Commercial Banks 

2.  Investment companies 

 

1.  CBA/FIU 

2.  No supervision 

 

9. Individual and collective portfolio 
management 

1.  Commercial Banks 

2.  Investment companies 

1.  CBA/FIU 

2.  No supervision 

10. Safekeeping and administration of cash or 
liquid securities on behalf of other persons 

1.  Commercial Banks 

 

1.  CBA/FIU 

 

11. Otherwise investing, administering or 
managing funds or money on behalf of other 
persons 

1.  Commercial Banks 

2.  Investment companies 

3.  Pension Funds 

1.  CBA/FIU 

2.  No supervision 

3.  No AML/CFT supervision 

12. Underwriting and placement of life 
insurance and other investment related 
insurance (including insurance undertakings 
and to insurance intermediaries (agents and 
brokers)) 

1.  Life insurance companies 

2.  Life insurance agents and 
brokers 

1.  CBA/FIU 

2.  FIU 

 

13. Money and currency changing 1.  Commercial Banks 

2.  Hotels 

1. CBA/FIU 

2. No supervision 
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1.4 Overview of commercial laws and mechanisms governing legal persons and arrangements 

67.  As for legal persons two kinds of legal persons can be distinguished, namely the public legal 

person and the private legal person. Public legal persons are legal persons instituted as such by law with 

the purpose of performing a specific public task which requires a high degree of independence on an 

operational and financial level from the political decision making process, i.e. the Government itself. 

Public legal persons do not operate on a commercial basis or for a private aim. Their organisation, tasks 

and relationship with the Government are governed by their institutional law. An example of a public legal 

person in Aruba is the Central Bank of Aruba.  

68. Private legal persons are legal persons provided by the commercial laws of Aruba to fulfil a 

private aim. The following legal persons exist in Aruba: 

a) the limited liability company (NV); 

b) the Aruba exempt company (AVV); 

c) another type of limited liability company (VBA), introduced on 1 January 2009; 

d) the foundation; 

e) the association with legal personality.  

69. These private legal persons will henceforth be simply referred to as legal persons. With the 

exception of the association with legal personality, all legal persons can only be established through a 

notarial deed which must contain the articles of incorporation. Limited liability companies and Aruba 

exempt companies must always be entered in the Commercial Register while the foundation and the 

association with legal personality must be only entered in the Commercial Register if they are conducting a 

business. The Commercial Register is a public register kept by the Chamber of Commerce and Industry. 

The Commercial Register is meant to give an overview of the directors of the entities (legal and non-legal 

persons) established and doing business in Aruba. Therefore it is a legal requirement for these entities to 

submit the names and addresses of the directors of the entity, the nature of the business carried out by the 

entity, as well as any change to this data. An exception is in place for the Aruba exempt company which is 

only required to submit an authenticated copy of its articles of incorporation for registration in the 

Commercial Register.  

The limited liability company (NV) 

70. The limited liability company is a corporation with an authorized capital divided into shares in 

which every partner participates with one or more shares. The partners, meaning the shareholders, are not 

personally liable for the actions carried out in the name or on behalf of the company as the company is a 

legal person. A limited liability company is incorporated by a notarial deed containing the articles of 

incorporation; it cannot commence before receiving a so-called declaration of no objection from the 

Minister of Justice. Such a declaration can only be refused in a case where the company goes against the 

public order of good morals, the deed does not comply with legal provisions or the shareholders are not 

participating in at least one-fifth of the authorized capital. Shares can be issued to name or to bearer. 

Bearer shares cannot be issued unless the full nominal value has been paid up. As long as the full amount 

of the issued shares has not been paid up the management is required to keep a register containing the 

names of the shareholders who have not paid up their shares in full yet. Otherwise the management or any 

other organ of the limited liability company is not required to keep a register of the shareholders of the 

company.  
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71. The shareholders meet at least once per year in the general shareholders meeting. The general 

shareholders meeting has, within the limits of the law, all authority not allotted to the management or 

others. A limited liability company has a management consisting of at least one person. The management 

is tasked with the management of the business of the company and the internal and external representation 

of the company. These tasks and the authority attached to this can be limited by the articles of 

incorporation. The appointment of the first management is done in the articles of incorporation while the 

appointment of subsequent management is done by the general shareholders meeting. The articles of 

incorporation may create a supervisory board consisting of one or more persons. This however is not 

mandatory. Members of the supervisory board are appointed and dismissed by the general shareholders 

meeting.  

72. The management of a limited liability company is required to submit within 8 months after 

closing of the companyôs fiscal year a balance sheet and a profit and loss statement accompanied by an 

explanation to the general shareholders meeting for approval. An expert (usually an auditor) can or, in case 

the articles of incorporation so require, must be appointed by the general shareholders meeting to examine 

the books of the company and to report on the balance sheet and profit and loss statement as presented by 

the management.  

73. Limited liability companies are used essentially for commercial purposes. Limited liability 

companies are subject to profit taxation in accordance with the State Ordinance on Profit Tax. The rate is 

28%. Limited liability companies established in a free zone are subject to a profit tax rate of 2%.  

Aruba exempt company (AVV) 

74. The Aruba exempt company was introduced in 1988 as an international financial services 

instrument. As is the case with the limited liability company, the Aruba exempt company is a corporation 

with an authorized capital divided into shares. Shareholders are therefore not personally liable for the 

actions carried out in the name or on behalf of the company as the company is a legal person. It 

distinguishes itself from the limited liability company by being exempted from profit taxation, hence the 

ñexemptò part of its name. However, since changes adopted in the State Ordinance on Profit Tax on 1 

January 2006, AVVs have the possibility to opt for a fiscally transparent status and therefore be subject to 

the same profit tax regime as NVs.  An Aruba exempt company must always have a legal representative 

established in Aruba, the articles of incorporation of which must allow for the legal representation of 

Aruba exempt companies. Such legal representation is provided by company service providers, which can 

only be limited liability companies incorporated and established in Aruba and supervised by the CBA 

pursuant to the State Ordinance Supervision Trust Company Services Providers since 1 January 2008. The 

Aruba exempt company may be used for financing, investment, trading or holding activities. Holding 

activities may be defined as managing foreign property or real estate or other assets outside Aruba. The 

Aruba exempt company was originally not intended for Aruban residents or for participation in the 

economy of Aruba, but as per 1 January 2006 the Code of Commerce was amended to prevent ring-

fencing, meaning that Aruban residents are allowed to own AVVs which are also allowed to participate in 

the economy of Aruba An Aruba exempt company is not allowed to act as a credit institution.   

75. An Aruba exempt company is incorporated by a notarial deed which must contain the articles of 

incorporation; it cannot commence before receiving a so-called declaration of no objection from the 

Minister of Justice. Such a declaration can only be refused if, in view of the intentions or antecedents of the 

persons who will determine or co-determine the company policies, there is a danger that the company will 

be used for illicit purposes, or if the deed is against public order, good morals or legal provisions. Shares 

can be issued to name or to bearer. The purchase of shares requires the payment in full or at least the 
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nominal value mentioned on the shares. No registration is required of the shareholders, beneficial owners 

or persons otherwise entitled to the shares. 

76. As is the case with the limited liability company the Aruba exempt company has a general 

meeting of shareholders which has all the authority and power not allotted to the management or others. 

The management of the Aruba exempt company should be in the hands of a management consisting of at 

least one person. Except if determined otherwise by the articles of incorporation the management is 

required to submit within eight months after closing of the companyôs fiscal year a yearly account 

containing a balance sheet and a profit and loss statement accompanied by an explanation to the general 

shareholders meeting for approval. An expert (usually an auditor) can or, in case the articles of 

incorporation so require, must be appointed by the general shareholders meeting to examine the books of 

the company and to report on the balance sheet and profit and loss statement as presented by the 

management.  

Aruba limited liability company (VBA)  

77. The Aruba Limited liability company (VBA) was introduced on 1
st
 January 2009. As is the case 

with the limited liability company (N.V.) and the Aruba exempt company (A.V.V.) the company has an 

authorized capital divided into shares. Shareholders are therefore not personally liable for the actions 

carried out in the name or in behalf of the company as the company is a legal person. But as the limited 

liability company is a hybrid entity, the company can also be constructed as a company in which the 

shareholders are personally liable for the debts of the company. The company in such a case is comparable 

to a limited partnership.  

78. A VBA must have a legal representative which is a limited liability company incorporated and 

established in Aruba and whose purpose clause states that the company represents VBAs and/or AVVs. 

The legal representative must be in possession of a license issued by the CBA pursuant to the State 

Ordinance Supervision Trust and Company Service Providers. If the VBA has natural persons who are 

Aruban residents as its director(s) there is no obligation for a legal representative. 

79. The VBA is incorporated by notarial deed which must contain the articles of incorporation. It 

cannot commence before receiving a declaration of no objection from the Minister of Justice. Such 

declaration can only be refused if, in view of the intentions or antecedents of the persons who will 

determine or co-determine the company policies, there is a danger that the company will be used for illicit 

purposes or that that its operations will lead to disadvantages for its creditors. The VBA is incorporated by 

one or more persons (legal or natural). The incorporator(s) do not have to participate in the capital of the 

company. 

80. Shares can be issued with or without nominal value. Furthermore, shares can be issued with or 

without voting rights or with limited voting rights. Shares can also be issued with or without profit rights. 

Issuance of the shares is against the nominal value. Stipulated return actions are layed down in the act of 

incorporation and are due at the moment of issuance of the shares without nominal value. 

81. The management of the VBA can be constructed according to the ñone tierò or the ñtwo tierò 

model. It is also possible to give the shareholders the supervisory role over a normal board of directors. 

82. The management is required to submit within 8 months after closing of the companyôs fiscal year 

a yearly accounting containing a balance sheet and a profit and loss statement accompanied by an 

explanation to the general shareholders meeting for approval. An expert (usually an auditor) can or, in case 

the articles of incorporation so require, must be appointed by the general shareholders meeting or another 
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organ of the company, to examine the books of the company and to report on the balance sheet and profit 

and loss statement as presented by the management. 

83. In principle the VBA is subject to the normal corporate income tax of 28%. However, the 

company can elect to be subject to each available fiscal regime on Aruba. A VBA can opt for the fiscal 

transparent status, imputation payment status or the exempt status. This is possible if the VBA only 

performs certain qualified activities: holding activities, financing of other companies (whether or not the 

financing is intercompany), investment activities (with exception of investing in real estate), the licensing 

of intellectual and industrial property rights and similar rights according to the laws of Aruba or the laws of 

other countries. 

Foundations 

84. A foundation is a legal person which has no members, shareholders or owners, and aims to 

achieve idealistic, social, charitable or other non-profit goals through a working capital given to it for that 

purpose. A foundation is created by one or more natural or legal persons through a notarial deed containing 

the articles of incorporation. These articles of incorporation should at least contain the name of the 

foundation (with the word ñstichtingò as part of that name), the aim of the foundation and the method and 

procedures for the appointment of the directors. The objective of a foundation cannot be to make payments 

to its founders or persons belonging to its organs, nor to others except if the payments to those others have 

an idealistic or social aim. A foundation that is contrary to public order is prohibited and as such is null and 

void. The voidance of such a foundation, however, cannot be held against third parties who were unaware 

of this. Foundations that are contrary to public order are those that have as an aim disobedience to or 

violation of legal provisions, assaulting or disturbing good morals or disturbance in the exercise by 

whomever of their rights.  

85. All foundations must be registered in the special public register called the Foundations Register 

which is kept by the Chamber of Commerce and Industry. Registration must include the name, surnames, 

address or last known address of the founder or founders, as well as the names, surnames and addresses of 

the directors of the foundation. Changes to the directors and articles of incorporation must also be entered 

in the Foundations Register.  

Associations with legal personality 

86. The association with legal personality can be distinguished from other associations by it having 

legal personality which authorises it to act on its own behalf without its board or members being liable for 

these acts. As is the case with the foundation, an association with legal personality can only be created for 

idealistic, social, charitable or other non-profit reasons. In practice this legal form is mostly used by sport, 

service and social clubs. To be incorporated as an association with legal personality recognition as such is 

required. This recognition is granted by state decree and is given after screening of the articles of 

incorporation by the Directorate of Legislation and Legal Affairs. Recognition may only be refused on 

grounds related to the general interest. If an association deviates from its aim as set out in the articles of 

incorporation the Public Prosecutorôs Office may request the judge to remove the legal personality. This 

leads subsequently leads to the dissolution of the associationôs assets under the supervision of the judge.  

Partnerships 

87. There are a number of types of partnerships:  

a) the commercial partnership; 
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b) the limited partnership;  

c) partnership.  

88. The commercial partnership and the limited partnership are regulated by the Code of Commerce 

of Aruba, while the partnership is regulated under the Civil Code of Aruba. Partnerships distinguish 

themselves primarily from legal person by not being able to act independently as a holder of its own rights 

and obligations as if it were a natural person. The partners (whether are they are natural or legal persons) 

are therefore liable for the obligations (for example debts) incurred by the partnerships. Contrary to most 

legal persons a notarial deed containing articles of incorporation is not required to set up a partnership. For 

setting up the above mentioned partnerships the only legal requirement is that the partnership must be 

signed on in the commercial register. In certain situations an official permit is required, depending on the 

nationality of the founders and the kind of commercial activities that will be conducted. Commercial 

partnerships and limited partnerships are required to register with the Commercial Register kept by the 

Chamber of Commerce and Industry, while partnerships must register in case they carry out a business. For 

that purpose the following data and information of these partnerships must be submitted: 

¶ Personal data of the partners 

¶ Business or brand name 

¶ Start and ending of the partnership 

¶ Address (place of residence) of the limited or commercial partnership 

¶ Amount of invested capital 

¶ Description of the commercial activities 

Commercial partnerships  

89. The commercial partnership is based on an agreement between the partners, resulting in a form of 

cooperative relationship in order to pursue commercial purposes. They are mostly used for small 

businesses. A commercial partnership may be established by natural persons but also by two or more 

companies with legal personality. The partnership is started up by one or more individuals, who have joint 

ownership of the enterprise under a common name. The working capital (equity) of the partnership remains 

separated from the private capital of the partners. As mentioned previously the partners have personal 

liability for incurred debts. Bankruptcy of the partnership will therefore also have consequences for the 

partners. On the other hand, the company capital and assets cannot be held liable for the personal debts of 

the partners. Private debts of the partners cannot in principle be recovered from the partnership. 

Limited partnerships  

90. The limited partnership is a particular form of partnership, in which two different types of 

partners can be distinguished. In the limited partnership a distinction is made between the managing 

partners, who act on behalf of the partnership, and the partners who only act as capital contributor. The 

latter are known as ósilentô or ódormantô partners. Silent partners cannot perform managerial or 

administrative acts on behalf of the partnership, such as entering into financial commitments or 

obligations, or settling debts. Violation of this management injunction will result in the liability for all 

debts of the partnership. 
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Partnerships 

91. A partnership is an agreement between two or more natural or legal persons in which these 

persons commit themselves to bring assets together in a community order to share the benefits and profits 

resulting from that community. Partnerships are used for example by law firms.  

1.5 Overview of strategy to prevent money laundering and terrorist financing 

a. AML/CFT Strategies and Priorities 

92. The AML/CFT strategy of Aruba is aimed at the protection and preservation of the integrity of 

the financial system (prevention) and the detection and prosecution of activities concerning money 

laundering and terrorist financing (repression). The prevention component is primarily in the hands of 

specialized government agencies and semi-governmental entities such as the FIU and the CBA who are 

given a large degree of freedom to develop and implement their own policies in accordance with the 

relevant international standards as they appear and develop. The repression component is in the hands of 

the Public Prosecutorôs Office, which has a large degree of autonomy to determine its prosecutorial 

policies. The prudential supervision of banks, insurance companies and money transfer companies aims at 

preventing financial institutions from taking risks that could harm the interests of depositors, policyholders, 

and other creditors and could endanger the soundness, stability, and integrity of the financial system. To 

that end, the CBA conducts off-site surveillance, as well as periodic on-site examinations. Furthermore, it 

holds on a regular basis bilateral meetings with the institutions concerned and with their representative 

organizations. The FIU pursues its AML/CFT objective by assuring compliance of the relevant institutions 

with their legal reporting obligation through on-site supervision and the subsequent supervision reports 

(directives and guidelines), as well as regular information sessions, by monitoring flows of money and by 

cooperating closely within the reporting chain and with other AML/CFT actors involved on regional and 

international level. Currently high priority is being given to the implementation of the Law Maintenance 

Program of which the FIU, the Public Prosecutorôs Office and Police are important recipients, as it is 

aimed at the upgrading of their infrastructure and information technology systems, as well at providing 

personnel training.   

93. A general measurement of the effectiveness of the policies and programmes has not been carried 

out as yet. However, the FIU, the CBA, the Public Prosecutorôs Office and the FATF Committee Aruba 

have done some monitoring, and this has resulted, inter alia, in various amendments and proposals for 

amendments of the AML/CFT-related legislation. 

94. The Government is currently working on the implementation of the Law Maintenance Program 

which will benefit the functioning of Government bodies involved with AML/CFT, such as the FIU, the 

Public Prosecutorôs Office and the Police. The Government was also working on the implementation of 

various legislative measures, which were adopted in February 2009, such as the extension of the 

identification and reporting obligation to some DNFBPs, the introduction of administrative sanctions for 

non-compliance with the identification and reporting obligation and with the financial supervision State 

Ordinances. A State Ordinance on the supervision of trust and company service providers was also adopted 

in February 2009. Furthermore, the Government is finalising a Sanctions Decree based on the State 

Ordinance on Sanctions to effectively freeze funds and other assets as required by the United Nations 

resolutions S/RES/1267(1999) and S/RES/1373(2001). These legislative measures are hoped to be 

implemented in the coming year. Furthermore, the Government is working on a proposal for a State 

Ordinance on the supervision of casinos.  
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b. The institutional framework for combating money laundering and terrorist financing 

Ministries and Inter -ministerial bodies and committees 

95. Ministry of Justice: This Ministry is responsible for the maintenance of law and order, the peace 

and security of the population, the control at and guarding of the borders, the counseling of all ministries 

on administrative and legal matters, and the legislation for all the ministries. Pursuant to its responsibility 

for the maintenance of law and order, the Police Force Aruba resorts for criminal and operational matters 

under this Ministry, while it also bears responsibility for the proper execution by the Public Prosecutorôs 

Office of its prosecutorial duties. For the same reason the Ministry of Justice bears general responsibility 

for the development and implementation of AML/CFT policies and policy instruments such as legislation, 

taking into account the specific roles of other governmental and semi-governmental parties involved such 

as the Ministry of Finance and Economic Affairs, the FIU and the CBA. The Ministry of Justice is also 

responsible for legislation on legal persons and arrangements, as well as for all gaming matters, including 

the licensing of gaming institutions such as casinos and lotteries.  

96. Ministry of Finance and Economic Affairs: This Ministry is responsible for the general 

management of the funds of the Government of Aruba and the supervision on their expenditure, the 

monetary system, the FIU, the levying and collection of taxes, the promotion of a healthy development of 

the Aruban economy, the collection, processing and publication of statistical data and the cooperation on 

development.  Pursuant to its responsibility for the monetary system and the FIU this Ministry bears 

particular responsibility for the promotion and protection of the integrity of the financial system of Aruba 

through legislation and cooperation with the CBA and other parties involved.  

97. The FATF Committee Aruba: This standing committee (sometimes also referred to as the 

National FATF Committee) was instituted in 1992 by decree of the Ministers of Justice and of Finance and 

Economic Affairs to ensure coordination among the various AML (now also CFT) authorities, to increase 

awareness and exchange of information and to continuously monitor the implementation of the FATF 

Recommendations. The committee is currently chaired by the Head of the FIU and consists of 

representatives of the FIU, the CBA, the Free Zone Aruba N.V., the Directorate of Foreign Relations, the 

Public Prosecutorôs Office, the Police, the Aruba Financial Centre, the Directorate of Legislation and Legal 

Affairs and the Directorate of Taxes. The FATF Committee Aruba meets once every two months and is 

assisted by a full time secretariat. 

Criminal justice and operational agencies 

98. The Financial Intelligence Unit (FIU): The FIU was created on 1 March 1996 under the name 

Meldpunt Ongebruikelijke Transacties - MOT (Reporting Centre for Unusual Transactions) when the State 

Ordinance on the Reporting of Unusual Transactions (SORUT) came into effect. The FIU is a specialized 

and separate government agency created to receive, analyze, and investigate reports of unusual transactions 

from the institutions subject to the reporting obligation (the reporters). It functions as a buffer between the 

reporters and the competent judicial authorities, specifically the Police and the Public Prosecutorôs Office, 

by investigating the unusual transaction reports received and passing on to the Police and the Public 

Prosecutorôs Office only those transactions determined to be suspicious. The FIU itself does not carry out 

criminal investigations. All reports received are kept in a secure database. Exchange of information with 

outside parties is possible under strict conditions set by law. The FIU supervises the compliance of 

financial and certain non-financial institutions subject to the reporting obligation. It also supervises the 

compliance of certain non-financial institutions with their legal obligation to identify their customers when 

providing financial services.    
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99. The Aruba Police Force: The Aruba Police Force or Police is the primary law enforcement and 

criminal investigation organisation of Aruba. The Police carry out criminal investigations under the 

leadership of a prosecutor. The Police are headed by the Chief Commissioner of Police. The Police have 

various specialized sections for the investigation of specific forms of criminality. As for AML/CFT special 

mention can be made of the Organised Crime Section and the Financial Investigations Bureau.  

100. The Special Task Force Netherlands, Netherlands Antilles and Aruba: This cooperative detective 

force of the Netherlands, the Netherlands Antilles and Aruba (original name: Recherche 

Samenwerkingsteam or RST) is an autonomous interregional unit consisting of specially trained detectives 

who work with detectives of Aruba and the Netherlands Antilles to investigate and combat cross-border 

criminality. A number of detectives of this special task force dedicate themselves especially to money 

laundering and terrorist financing. 

101. The Public Prosecutorôs Office: The Public Prosecutorôs Office has as primary tasks the 

prosecution of criminal offences and the execution of criminal judicial convictions. It is also the primary 

contact for international requests for legal assistance and cooperation. The Public Prosecutorôs Office is 

headed by a Prosecutor-General who is appointed by the Queen of the Netherlands upon recommendation 

of the Common Court of the Netherlands Antilles and Aruba. The first line of the Public Prosecutorôs 

Office consists of the prosecutors (currently four) who are headed by the chief prosecutor. The prosecutors 

are responsible for the initiation and progress of criminal investigations and subsequently give guidance 

and leadership to law enforcement officers actually conducting these investigations.  

102. Customs Department: The Customs Department or Inspectorate for import duties and excises 

falls under the Directorate of Taxes and as such is part of the Tax and Customs Service. The Customs 

Departmentôs primary role is the execution of the legislation regarding the import, export and transit of 

goods and the levying and collection in this respect of import duties owed to the government. The Customs 

Department is also tasked with the collection of excises on petroleum products, cigarettes and distilled 

beverages. As the Customs Department carries out these tasks at the various points of entry and departure 

of Aruba, it is also charged with the supervision on the implementation of the State Ordinance on Narcotic 

Substances and with the receipt of the reporting forms for the import and export of cash money pursuant to 

the State Ordinance on the Reporting of the Import and Export of Cash Money. The Customs Department 

is not a law enforcement agency; if in the course of its activities it comes across situations which may be 

indicative of money laundering and/or terrorist financing, the Police must be notified.      

Financial sector bodies 

103. Supervision of financial institutions and related institutions: The supervision of credit institutions 

(primarily banks), insurance companies (life and non-life), money transfer companies and company 

pension funds has been given by various State Ordinances to the Central Bank of Aruba (CBA). As for 

credit institutions and insurance companies a licensing system is used with the CBA as the sole licensing 

and supervisory authority. Money transfer companies are subject to a registration system with subsequent 

supervision by the CBA. Credit institutions, insurance companies and money transfer companies may only 

act as such after authorisation from the CBA via licensing or registration respectively. Company pension 

funds do not require prior authorisation of the CBA but are still subject to supervisory measures similar to 

those used for credit institutions, insurance companies and money transfer companies. The supervision by 

the CBA of other financial institutions ï particularly investment firms and electronic stock exchanges ï are 

currently being considered by the Government. The Minister of Finance and Economic Affairs has 

meanwhile approved the draft legislation prepared by the CBA with respect to the supervision of the 

electronic stock exchanges. This draft is now in the legislative process. Furthermore, the CBA strives to 

submit a proposal by the year end 2009, which will introduce the regulation of investment companies.  
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104. The Central Bank of Aruba (CBA):  The CBA was instituted on January 1
st
 1986 as a public legal 

person with full legal, operational and financial independence of the Government. The CBA is responsible 

for safeguarding the financial stability in Aruba. Its principal policy objectives are to protect the internal 

and external purchasing power of the Aruban florin (AWG), to enhance the safety, efficiency, and 

reliability of the payment systems, and to promote the soundness and integrity of the financial sector 

institutions. In line with these policy objectives, the CBA performs the following tasks and related 

activities: 

1. Issue bank notes, as well as coins on behalf of the Government. 

2. Promote efficiency in settling domestic payments. 

3. Act as the Governmentôs banker. 

4. Regulate the flow of international payments. 

5. Manage Arubaôs official reserves, consisting of gold and foreign exchange holdings. 

6. Advise the Minister of Finance and Economic Affairs on financial matters. 

7. Monitor economic and financial developments. 

8. Conduct monetary policy. 

9. Supervise the financial system. 

 

105. The latter task, which is also potentially of relevance for AML/CFT, is done by performing risk-

based supervision on financial institutions to protect the interests of depositors and policy holders and to 

contribute to maintaining the stability and integrity of the financial system.  

DNFBPs and other matters 

106. Company Service Providers were brought under a regulatory framework on 5 February 2009 by 

the enactment State Ordinance on the Supervision of Company Service Providers. In addition to giving the 

CBA authorisation and supervision responsibilities, the law provides existing businesses transitional 

provisions of one year in order that they may apply for a licence.  The future supervision will be risk-based 

along the lines set previously for banks and insurance companies. 

107. Casinos: There are currently 11 casinos active in Aruba. They are licensed by the Minister of 

Justice pursuant to the State Ordinance on Hazard Games which, measured by todayôs standards, is very 

rudimentary to conduct ongoing prudential supervision on casinos. In order to comply with FATF 

Recommendation 24 a proposal for a State Ordinance for the Supervision of Gaming has been drafted and 

is expected to be presented to parliament before the end of this year. Similar to the company service 

providers it will introduce a risk-based supervision supported by a licensing system for casinos (and 

possibly other gaming institutions). The licensing will formally remain with the Minister of Justice while 

the supervision will be in the hands of an independent body. 

108. Legal and other professionals: Currently lawyers, civil notaries, accountants and tax advisors are 

not subject to ongoing AML/CFT supervision. Lawyers are admitted to practice by the Common Court of 

the Netherlands Antilles and Aruba. Lawyers are subject to disciplinary ruling which is administered on a 
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case-by-case basis by Council of Supervision and in second instance by Council of Appeal. A Bar 

Association (Orde van Advocaten) is present and active; however this entity does not have regulatory 

powers, nor is membership mandatory for lawyers. Civil notaries are appointed by the Government but do 

not have a self regulatory body which sets and enforces regulations on various subjects, including 

AML/CFT. Supervision is repressive and limits itself to disciplinary measures to be imposed on a case-by 

case basis by the Common Court of the Netherlands Antilles and Aruba. Accountants, in as far as they are 

they are registered with a foreign professional organisation of accountants, may be subject to disciplinary 

rulings of that organisation. The same applies to tax advisors. It should be noted that the Government plans 

to introduce legislation before the end of this year to extend the obligation to identify clients when 

providing financial services and to report designated unusual transactions, to lawyers, civil notaries, 

accountants and tax advisors.  Supervision on the compliance with these new legal obligations will be 

carried out by the FIU. 

109. Real Estate Agents: These professionals are not regulated in Aruba and their number remains 

uncertain. While there might be 6 active real estate agents operating on the islands, about 50 other are 

registered by the Chamber of Commerce and seem to be presently inactive. Real estate agents are generally 

not specialised and offer all types of business due to the small size of the market. A Land Registry is hold 

by the Ministry of Infrastructures, where all the sales are registered. Civil notaries are in charge of the deed 

of purchase, except when the purchaser is an AVV. Real estate agents are subject to AML/CFT 

requirements since February 2009. 

110. Dealers in precious metals and precious stones: These professionals, who are not regulated, are 

subject to AML/CFT requirements since February 2009. Their number is unknown.  

111. Registry for companies: All entities or persons established in Aruba, whether with legal 

personality or not, carrying out business in or from Aruba, are required by law to register in the 

Commercial Register. This register is kept by the Chamber of Commerce and Industry of Aruba.    

c. Approach concerning risk 

112. Aruba has not conducted an AML/CFT risk assessment other than the General Criminality 

Analysis carried out by the Public Prosecutorôs Office in 2007. This analysis highlights that Aruba is 

mainly at risk with respect to the first and third phases of the laundering process, the placement and the 

integration, and that the main risky sectors are the banking sector, the real estate sector, the jewellery 

industry and the casino industry. In addition, the General Criminality Analysis considers that financial 

sectors that deal significantly in cash, such as money transfer companies, are also abused for money 

laundering purposes. 

113. Until February 2009, casinos were the only DNFPBs subject to AML/CFT requirements despite 

the AML/CFT risks associated with the other DNFBP sectors.  

114. Concerning financial institutions, although the Aruban State Ordinance on Identification 

Obligations (SOIPS) does not provide that financial institutions can implement a risk-based approach for 

the implementation of their AML/CFT obligations, the CBA has issued two AML/CFT directives for banks 

and insurance companies that allow them to implement a risk-based approach. For example, the CDD 

directive for banks recommends that banks conduct enhanced CDD for high risked customers such as 

Politically Exposed Persons or transactions like non face-to-face transactions, correspondent banking and 

private banking activities. 
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115. The AML/CFT directive for insurance companies recommends that insurers implement a risk-

based approach and create a risk profile for each customer taking into account their background, their 

location, the nature of their activities or the source of funds or source of wealth. Insurers are also urged to 

implement enhanced CDD for customers who are PEPs or customers located in non-cooperative countries 

and territories and non face-to-face customers. In addition, the AML/CFT directive accepts that insurance 

companies can apply simplified CDD for those lower risk customers as set out by the FATF (financial 

institutions, public companies, government or administrations) and for certain insurance products. 

d. Progress since the last mutual evaluation 

116. Aruba underwent its second FATF mutual evaluation in 1999. In the mutual evaluation report it 

was concluded that since the first evaluation in 1995, Aruba had introduced legislation requiring financial 

service providers to identify their clients when providing financial services and to report unusual 

transactions to the FIU. Also changes were made in the CrCA, while a CBA Directive on AML was 

introduced. Overall, many significant advances had been made. Nevertheless recommendations were given 

to Aruba to further improve its AML-system. These recommendations can be summarised as follows: 

a) In order to make criminal prosecution of money laundering more successful, the legal 

requirement of proving the underlying predicate offence, as well as the restriction of the 

definition of money laundering to money, securities and claims, had to be removed. 

b) At the level of informal cooperation changes were required in order to make it easier for the FIU 

to exchange information with other FIUs without requiring a prior formal treaty. 

c) Adequate technical and human resources were needed to ensure the proper functioning of the 

unusual transactions system, while the lack of qualified staff needed to be redressed. 

d) The law enforcement and prosecutorial structure for enforcing the (then) new confiscation could 

be reviewed and consideration given to dedicated specialist functions, as the confiscation results 

to date were limited and steps needed to be taken to encourage investigating officers and 

prosecutors to actively pursue confiscation as an integral part of a criminal investigation. 

e) Certain financial services, such as life insurance, money exchange of remittance and pension 

fund activities needed to be brought under the identification obligation, thereby removing an 

inconsistency with the reporting obligation. 

f) The total lack of reports from institutions other than banks needed to be rectified promptly and 

the CBA needed to consider the circumstances under which it might report directly to the FIU. 

g) Further improvement on the level of feedback provided by the FIU to reporting institutions was 

deemed desirable, including making the regular meetings with the compliance officers as 

informative as possible. 

h) The adopted system with respect to the supervision of the two offshore banks needed to be 

reviewed as they have no physical presence in Aruba and do not file unusual transactions reports. 

i) Measures were necessary to extend internal control requirements and supervision to insurance 

companies, check cashers and money exchange or remittance businesses. 
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j) Due to lack of resources at the FIU and to ensure an efficient use of resources and to achieve 

greater clarity and consistency, the whole task of supervision had to be left to the CBA or another 

appropriate supervisory agency.  

k) The reports of the four Mixed Committees needed to be implemented as soon as possible, since 

they would considerably strengthen the AML regime. 

l) After having implemented the reports of the Mixed Committees and the other current 

amendments completed, attention should be focused on the practical enforcement of the new laws 

and mechanisms in order to ensure that the AML system is effective and efficient. 

117. Aruba has implemented the majority of these recommendations. As for the recommendations that 

require legislative action (a, b, e, i and k), Aruba amended its Criminal Code in 2006 to include 3 new 

specific money laundering provisions, while repealing the stand-alone AML State Ordinance in the 

process. These new provisions label money laundering as an independent offence and expand their scope 

beyond money, securities and claims to any goods or property rights (recommendation a). The SORUT 

was adapted in 2003 to enable the FIU to exchange information with foreign counterpart FIUs without the 

presence of a treaty. Exchange of information is now based on memoranda of understanding between the 

FIU and foreign counterpart FIUs, most of which are members of the Egmont Group (recommendation b). 

The reporting obligation as set out in the SORUT was extended in 1999 to money remittance companies 

(including the post office) and to life insurance companies and insurance brokers in 2002 

(recommendations e and f). In 2001 comprehensive legislation was introduced to regulate the supervision 

of insurance companies (life and non-life) by the CBA, while in 2003 the same was done with respect to 

money remittance companies (recommendation i). As for the implementation of the reports of the four 

Mixed Committees (recommendation k), a State Ordinance was introduced in 2000 with new and 

comprehensive rules on the supervision of free zones through a government-owned limited liability 

company named Free Zone Aruba N.V.. Likewise, Aruba enacted in 2003 a State Ordinance regulating the 

reporting of the import and export of cash, thereby making it a legal requirement to report the import and 

export via the harbours, airport and the postal service of currency in excess of AWG 20 000 (USD 11 000) 

to the Customs Department. Aruba also adopted a State Ordinance in February 2009 that tasks the CBA 

with the licensing and the supervision of the trust and company service providers. The Government now 

expects to submit to the parliament a proposal of State Ordinance on the supervision of casinos before the 

end of 2009. 

118. As regards the FIU, its functioning and the extent of the unusual transactions reporting system 

(recommendations c, g, h and j), since 1999 additional staff have been hired for supervision, policy and 

analysis purposes. FIU staff are given internal and external training. The FIU has increased the amount and 

quality of feedback to its reporters by regularly presenting information sessions with typologies and 

sanitised cases, by issuing a quarterly electronic newsletter and by presenting statistics in its annual reports. 

The FIU also informs reporters on the handling and conclusion of their reports as submitted, and gives 

specific feedback to each reporter in its supervision reports. As for the offshore banks it should be noted 

that these institutions presently file unusual transactions reports with the FIU. Because of the steadily 

improved functioning of the FIU, Aruba advised that several investigations have ultimately led to money 

laundering convictions and that the Government is convinced that the FIU has proven its worth as a 

separate institution tasked with the maintenance and supervision of the unusual transactions system as set 

out in the SORUT.  

119. With respect to the review of the law enforcement and prosecutorial structure and consideration 

of specialised functions in order to encourage officers and prosecutors to actively pursue confiscation as an 

integral part of criminal investigation (recommendation d), it should be noted that the relevant law 
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enforcement sections have been upgraded while others have been instituted. The Organised Crime Section 

and the Financial Investigations Bureau (new) of the Police can be mentioned, together with the inter-

regional Special Task Force Netherlands, Netherlands Antilles and Aruba. The Public Prosecutorôs Office 

has assigned one prosecutor specifically for financial investigations, including money laundering (and 

terrorist financing). This prosecutor also acts as a liaison for the FIU.  

120. Since the implementation of a number of the recommendations of the 1999 evaluation report, 

Aruba has effectively focused on the practical enforcement of the contemporary and new AML legislation. 

To this effect the AML instruments and the underlying legal system have been continuously monitored, 

while in line with international developments CFT legislation and other measures have also been 

introduced. Most recently, in February 2009, this resulted in the adoption of two new State Ordinances: 

one modifying the former State Ordinance on Identification obligations, the State Ordinance on Reporting 

Obligations, the three State Ordinances that regulate credit institutions, insurance companies and money 

transfer companies. The other State Ordinance adopted by the Parliament regulates and creates a 

supervisory regime for trust and company service providers. Furthermore, two ministerial regulations were 

also adopted to define criteria determining unusual transactions that must be reported to the FIU.  
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2. LEGAL SYSTEM AND RELATED I NSTITUTIONAL MEASURES  

 Laws and Regulations 

2.1 Criminalisation of Money Laundering (R.1 & 2) 

2.1.1 Description and Analysis 

 

121. The legal system of Aruba is based on the Dutch legal system with some modifications based on 

the local or regional circumstances. The responsibility to develop an AML/CFT framework primarily rest 

with the government of Aruba, whereas the judiciary is linked into the Kingdom of the Netherlands. The 

judiciary is in the hands of independent judges who are appointed by the Queen upon recommendation of 

the Common Court of Justice of the Netherlands Antilles and Aruba. Cases are heard in first instance by 

the Court in First Instance of Aruba, but appeals are made before the Common Court of Justice of the 

Netherlands Antilles and Aruba, which serves has an appeal court for both Aruba and the Netherlands 

Antilles. Further appeal is possible for penal and civil cases to the Supreme Court of the Netherlands. As a 

result, the Criminal Code of Aruba is very close to the one of the Netherlands Antilles and more generally 

to the Criminal Code of the Netherlands, and the jurisprudence based on Dutch penal cases also has a 

direct impact on the Aruban penal system.  

Criminalisation of ML on the basis of the UN Conventions 

122. The Vienna and Palermo conventions require countries to establish as a criminal offense the 

following intentional acts: conversion or transfer of proceeds for particular purposes; concealment or 

disguise of the true nature, source, location, disposition, movement or ownership of or rights with respect 

to proceeds; and the acquisition, possession or use of proceeds (Article 3(1)(b)(i)-(ii) of Vienna; 

Article 6(1)(a)(i)-(ii) of Palermo). This obligation is subject to the fundamental/constitutional principles 

and basic concepts of the countryôs legal system (Article 2(1), Vienna convention; Article 6(1), Palermo 

convention). 

123. In Aruba, the money laundering offence, which is found in Articles 430b, 430c and 430d of the 

Criminal Code of Aruba (CrCA) is part of a regime designed to cover all obligations in the 1988 Vienna 

Convention and the 2000 Palermo Convention. The money laundering offence covers the act of hiding or 

concealing the true nature, the origin, the location, the alienation or the relocation of an object or the act of 

hiding or concealing who is the person entitled to an object or has the object in his possession. The offence 

also covers the acts of acquiring or possessing an object, the act of transferring or converting an object, or 

of making use of it. These acts cover the prescribed physical elements of the offence as set out in the 

Convention, and indeed go beyond as regards conversion or transfer, since there is no requirement to prove 

the act was done for one of the purposes set out in the Convention. These prohibited activities must be 

undertaken knowing or having reason to suspect that the object is directly or indirectly proceeds from a 

felony. Felonies consist of offences designated in the second book of the CrCA, and a limited number of 

specifically designated offences in other legislation. Felonies can be compared with misdemeanours, which 

are all other crimes. Under Aruban law, all felonies are predicate offences for money laundering.  

124. Aruba distinguishes three types of ML offences:  

¶ ñIntentional MLò, which is sanctioned under Article 430b and covers situation where the money 

launderer knew that the proceeds originated directly or indirectly from any felony. 
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¶ ñHabitual MLò, which is sanctioned under Article 430 c, is committed by anyone who habitually 

commits ML. 

¶ ñCulpable MLò, which is sanctioned under Article 430d of CrCA covers situation where the 

money launderer had reason to suspect that the proceeds originated directly or indirectly from 

any felony. 

125. The offence of ML extends to any objects which are defined as ñall things and all property 

rightsò. Although this definition is quite vague, the Aruban officials advised the assessment team that this 

should be understood in the broadest sense as covering all tangible or intangible things. Therefore the 

offence of ML extends to all types of property that is laundered. There is no threshold for the value of the 

object, and thus the offence applies regardless of value.  

126. Before 2006, money laundering was criminalised under the State Ordinance on the 

Criminalisation of Money Laundering, which explicitly required that the criminal proceeds were clearly 

procured from a predicate offence and that the money launderer defendant knew or should have known that 

the proceeds in question were obtained through a predicate offence. Judges then had the obligation to 

determine the specific predicate offence. In practice, this requirement led to major problems as it was 

difficult for the prosecutor to prove a specific predicate offence before the judge that led to the laundered 

proceeds, especially when taking into account the international aspects of money laundering. 

127. In 2006, Aruba changed its definition of the ML offence to ensure it would be in line with the 

jurisprudence of the Supreme Court of the Netherlands. The ML offences therefore now place no burden 

on the prosecution to prove the commission of or conviction for any predicate offence. The prosecution 

must simply establish that the defendant ñapparentlyò had knowledge or reason to suspect that the objects 

were directly or indirectly proceeding from any crime/felony (as opposed to a misdemeanour). This is 

supported by case law from the Supreme Court of the Netherlands (HR 27-09-2005, LJN: AT 4094). 

Although this case law is based on cases originating in the Netherlands and not Aruba, it is based on the 

same definition of the ML offence and is thus a ruling authority for Aruba, as the Supreme Court is a court 

that governs the Netherlands, the Netherlands Antilles and Aruba. It should also be noticed that it is based 

on this case law that Aruba changed its definition of the ML offence in order to bring it into alignment with 

the Dutch ML offence. 

Predicate offences 

128. As mentioned earlier, the ML offence covers all felonies, and these are mostly listed in the 

Second Book, CrCA. The principle in the Second Book is that each offence is a felony unless it expressly 

states otherwise. There are also some other felonies that are set out in other pieces of legislation, in which 

case they must be expressly stated to be a felony. There is thus no specific imprisonment period as a 

threshold that determines whether a crime is a felony or not. As set out below, the predicate offences in 

Aruba for money laundering cover a broad range of offences, but not a complete range for all designated 

predicate offences: 

¶ Participation in an organised criminal group and racketeering: Articles 146 and 330 of CrCA. 

¶ Terrorism, including terrorist financing: while terrorism is an offence under Article 85, terrorist 

financing is not criminalized as such in Aruba. 

¶ Trafficking in human beings and migrants smuggling: Articles 203a, 286a, 287, 288, 289 and 

290. 
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¶ Sexual exploitation, including sexual exploitation of children: 286a (procurement of sexual acts 

with persons under the age of 18 years and international networks of procurement of sexual acts). 

¶ Illicit trafficking in narcotic drugs and psychotropic substances: Articles 3, 11, 11a, 11b, 11c, 11d 

of the State Ordinance on narcotic substances and Ministerial Regulations that list the narcotic 

substances. 

¶ Illicit arms trafficking: Articles 1 to7 of the Fire Arms State Ordinance and Articles 2 to4 of the 

Fire Arms State decree. 

¶ Illicit trafficking in stolen and other goods: Articles 431 and 432 of CrCA. 

¶ Corruption and bribery: Articles 183, 183a, 184, 184a, 378, 379 and 380 of CrCA. 

¶ Fraud: Article 339 of CrCA. 

¶ Counterfeiting of currency: Articles 214, 215 and 220 of CrCA. 

¶ Environmental crime: limited to Article 178 of CrCA (intentional pollution by bringing a 

substance in drinking water, air or surface water) and Articles 5,6 11, 12 and 13 of State 

Ordinance of the Protection of the Nature that implements the Convention on the International 

Trade of Endangered Species of Flora and Fauna. 

¶ Murder, grievous bodily injury: Articles 302, 315 and 316 of CrCA. 

¶ Kidnapping, illegal restraint and hostage-taking: Articles 295, 295a, 298 of CrCA. 

¶ Robbery and theft: Articles 323, 324 and 325 of CrCA. 

¶ Smuggling: Articles 233a, 233b, 233c of State Ordinance on the Import, Export and Transit of 

goods. 

¶ Extortion: Articles 330 and 331 of CrCA. 

¶ Forgery: Articles 230, 231, 231a, 232, 236, 237 and 239 of CrCA. 

129. The predicate offences designated in the FATF Glossary are not fully covered in Aruba. Indeed, 

since terrorist financing is not criminalised as an independent offence in Aruba, it is not a predicate offence 

to money laundering, as defined under the FATF standards. Insider trading and market manipulation are 

also not adequately criminalised, and are thus not predicate offences to ML offences. The offence of fraud 

is narrowly defined and does not cover the full range of fraudulent activities. 

130. As regards counterfeiting and piracy of products, the offence (Art. 350 CrCA) has a very limited 

scope relating to trademarks, which requires importation of products and there then several elements that 

need to be shown for the offence. In addition, copyright related offences are not criminalised in Aruba. 

131. As far as environmental crimes are concerned, as Aruba does not have a general legislative 

framework for the management of the environment. Environmental offences are limited to a number of 

acts related to the protection of fauna and flora (endangered species) and pollution of drinking water and 

pollution of air, ground or surface water by intentionally polluting it with a substance. These offences 
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therefore cover a limited number of serious environmental crimes and do not take into account other 

potentially important crimes such as illegal transportation of hazardous waste or pollution of the sea 

surrounding Aruba (a potentially important consideration given the importance of the tourist industry and 

the existence of an oil refinery and related shipping).  

Foreign predicate offences  

132. The Aruban ML offence does not explicitly extend to conduct that occurred in another country 

which constitutes an offence in that country, and which would have constituted a predicate offence had it 

occurred domestically. Aruba relies on the wording of the offence, which refers to the proceeds of ñany 

crime
4
ò, as meaning that the offence covers the laundering of any crime anywhere in the world. This 

language was part of amendments that were introduced in 2006 (see paragraph 89) to ensure that the 

prosecution does not have to prove the specific predicate offence. This element of the interpretation 

appears reasonable and logical. However the broader contention that use of the words ñany crimeò can be 

reasonably read as referring to any type of more serious crime that occurs in any jurisdiction is much more 

problematic and difficult to accept. The legislation does not specifically refer to conduct in another 

jurisdiction which would amount to a ñcrimeò; crimes that occur in other jurisdictions may only amount to 

a misdemeanour in Aruba, or may not be any type of offence at all. There is nothing in the legislation 

about dual criminality, but the authorities suggested that this would probably be necessary. No case law 

has been provided to explain and justify the broad definition that has been given to the words, and at a 

minimum the language is unclear and leaves room for interpretation. This should be made much more 

explicit. 

133. As regards foreign predicate offences, Art. 4, CrCA also extends the jurisdiction of Aruban penal 

law to cover Aruban residents that commit felonies abroad and that are also felonies in Aruba (nationality 

jurisdiction). However as regards non residents there are only a limited number of serious crimes (such as 

participation in a criminal group or forgery of debts or Aruban notes or certificates or kidnapping) that are 

punishable in Aruba when they occurred abroad and only if they were committed against a Dutch national, 

his family or goods. However Aruba advised that these jurisdictional provisions are only relevant to the 

predicate offences and not to money laundering. 

Self laundering 

134. In Aruba, an individual who launders his own proceeds of crime can be prosecuted for self-

laundering. This is supported by case law (see HR 10-02-07, LJN: BA 7923 ï a decision of the Supreme 

Court of the Netherlands stemming from a decision of the Court of Appeals of Amsterdam. Even if this 

case law is not based on an Aruban case, the decision applies in Aruba.  

Ancillary offences 

135. Pursuant to provision of general application of the Aruba Penal Code (CrCA); a broad range of 

ancillary offences attach to criminal offences in Aruba, including in most respects the money laundering 

offences. These ancillary offences are as follows: 

¶ Conspiracy or association to commit: The Aruban authorities rely on Article 82 of CrCA, which 

defines conspiracy as an agreement reached between two or more persons to commit a felony. 

However this is only a definitional provision, and the ancillary offence of conspiracy has only 

                                                      
4
 The word ñcrimeò is a literal translation of the Dutch term ñmisdrijfò and covers all offences that are more serious, 

and which are set out in Book 2 (as described in paragraph 92) or are otherwise specifically designated as ñcrimesò. 
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limited application in the Criminal Code e.g. it is an offence for treason or trying to overthrow 

the government, or for aircraft piracy. It does not apply to money laundering. There is thus no 

ancillary offence of conspiracy or association to commit.  

¶ Attempt: Article 47 provides that attempt to commit any felony is punishable if the author has 

revealed himself by beginning the execution of the offence. In such a case, the maximum amount 

of the main punishment set for the felony is reduced by a third. 

¶ Preparatory acts: Article 48 sanctions those who commit preparatory acts even when the crime 

does not eventuate. This is the case if the perpetrator intentionally acquires, produces, imports, 

passes through, exports or possesses objects, materials, money or other payment methods, 

information carriers, or transportation objects apparently destined for the commission of that act. 

These preparatory acts can only be committed if the crime which was prepared had a maximum 

prison penalty of 8 years or more. In relation to ML, this only applies to habitual ML. 

¶ Aiding and abetting: Article 49 of CrCA also sanctions as an author of a felony those persons 

who co-commit the act and those who through gifts, promises, abuse of power, violence, threat or 

deceit or by providing opportunity, means or information intentionally provoke the acts.  

¶ Facilitating and counselling: Article 50 CrCA sanctions as accomplices those who intentionally 

help in the commission of any felony and those who intentionally provide the opportunity, means 

or information for the commission of any felony.  

Additional element 

136. Where the proceeds of crime are derived from conduct that occurred in another country which is 

not an offence in that country but which would have constituted a predicate offence had it occurred in 

Aruba, it can constitute a money laundering offence in a very limited number of cases, such as when the 

criminal offence occurred on board of a an Aruban aircraft or ship, when the felony has been committed by 

a Government official in his capacity of Government official or for limited designated felonies committed 

against a Dutch national, his family or goods.  

Recommendation 2 

Natural persons that knowingly engage in ML activities 

137. The mental element required in Article 430b (intentional ML) and Article 430d (culpable ML) is 

knowledge or reason to suspect that the property in question is directly or indirectly proceeds from crime. 

Knowledge is a purely subjective threshold that requires proof that the defendant actually knew that the 

property represented the proceeds of crime. The threshold ñreason to suspectò posits a test that is in partly 

objective and in partly subjective. The prosecution must prove that the defendant could reasonably have 

suspected based on the information known to him regarding on the origin of the property. This creates a 

relatively low threshold of criminal negligence. 

Inference from objective factual circumstances 

138. In Aruba, the intentional element of offence of ML can be inferred from objective factual 

circumstances. The assessment team was provided with examples based on cases, such as the low price 

asked for the property, the act of receiving a large amount of money or expensive goods while the person 

giving the money or goods has not enough income to generate or justify the origin of these amounts or 

goods, the non consultation of available research lists for stolen goods before selling them.  
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Criminal liability of legal persons 

139. The ML offence applies to natural and legal persons. Indeed, Article 53 of CrCA states that 

punishable acts can be committed by both natural and legal persons. The liability of legal persons depends 

on three criteria: 

¶ Can the legal person commit the crime? Certain crimes such as those that endanger life cannot be 

committed by a legal person. 

¶ Can the crime that was carried out be attributed to a legal person? 

¶ Can intent or guilt of the legal person be proven? 

140. When determining whether the crime can be attributed to the legal person, the judge shall 

determine if the legal person had any say in the decision to commit the crime and if the legal person agreed 

or appeared to agree with the commission of the crime. The question of accountability also plays a role in 

proving intent. In order to determine if the intent of an individual person can be attributed to the legal 

person, the judge shall examine the internal organisation of the legal person and the tasks and 

responsibilities of the natural persons involved. The intent of an executive official will generally be 

attributed to the legal person. Thus, in case where a general manager knows that a subordinate is guilty of 

bribery benefiting the legal person, then this knowledge can also be attributed to the legal person. The 

proof of guilt (culpa) can also usually be sought directly with the legal person based on instructions or lack 

or insufficient supervision.  

141. When it comes to exercising jurisdiction over crimes committed abroad (including money 

laundering), the rules applicable to legal persons are the same as those for natural persons. This implies 

that Aruban criminal legislation is applicable to Aruban legal persons guilty of money laundering 

committed abroad; in as far as money laundering is also punishable in the country of commission. 

142. The Aruban legal system does not preclude the possibility of parallel proceedings. In particular 

civil proceedings can be brought in order to get damage compensations for damage suffered. 

Sanctions 

143. The maximum penalty for money laundering offence depends on the type of ML offence. 

Intentional ML (Article 430b CrCA) is punishable with a maximum prison term of six years or a maximum 

fine of AWG 100 000 (about USD 56 000), while culpable money laundering (Article 430d CrCA) is 

subject to a maximum prison term of four years or a maximum fine of AWG 100 000. Habitual money 

laundering (Article 430c CrCA) may be punished with imprisonment of maximal nine years or a maximum 

fine of AWG 100 000. In addition the deprivation of certain offices and rights can be imposed such as the 

right to exercise (certain) offices, the right to serve with an armed entity, the right to be a legal counsellor 

or administrator, or the right to exercise the profession in which the crime was committed. 

144. Legal persons are subject to a maximum fine of AWG 100 000 (USD 56 000) as set out in 

Articles 430b, 430c and 430d of CrCA. However, pursuant to Article 28a of CrCA, the fine can be 

increased to AWG 1.000.000 if the maximum fine defined for the ML offence does not provide for 

appropriate punishment.  

145. These penalties therefore effectively place ML in a more serious category of felonies by 

rendering it commensurate with more serious economic crimes such as forgery and corruption related 

offences. 
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Statistics (Recommendation 32) 

146. The following table provides an overview of the number of ML cases registered by the Public 

Prosecutorôs Office as well as the outcomes of trials. This table shows two phenomena: originally with the 

first ML offence the number of prosecutions was quite high, but the majority of cases ended in dismissals 

or acquittals. The Aruban authorities explained that this was due to the 2002 figure being for one case 

involving 32 defendants linked to one criminal organisation. Also, under the previous AML-regime this 

situation occurred because at that time the ML offence required proof of the underlying predicate offence 

that led to the laundered proceeds. The ML offence was amended in May 2006 and the first money 

laundering conviction was reached in May 2007. Since then, the number of cases, prosecutions and 

convictions has continued to increase.  

Table 10.  Money Laundering cases registered by the Public Prosecutorôs Office 

 Number of 
registered cases 

Number of 
initiated 

prosecutions 

Sentence in first 
instance 

Sentence in 
appeal 

Seizure or 
Confiscation 

initiated? 

2002 32 22 dismissals,  
4 conditional 
dismissals and  
6 citations 

 

5 convictions,  
1 acquittal and  
5 convictions for 
2001 cases 

8 appeals, all 
acquitted. 

1 initiated, 
confirmed in 
appeal in 2007 

2003 14 4 dismissals,  
2 pending and   
8 citations 

8 acquittals 8 appeals and 
all acquitted 

1 initiated and 
now at the 
Supreme Court 

2004 4 4 dismissals -- -- -- 

2005 2 2 citations 2 acquittals -- -- 

2006 5 1 dismissal,  
1 conditional 
dismissal and  
3 citations 

2 acquittals and  
1 conviction  (in 
2007) 

3 appealed, 2 
acquittals and 1 
confirmed 

1 initiated and 
followed through 
(Confiscation of 
EUR 300 000) 

2007 14 All cited 13 convictions,  
1 pending 

4 appeals,  
2 confirmed,  
2 pending 

2 cases initiated 
and followed 
through, others 
announced 

2008 35 18 cited,  
3 dismissals,  
14 pending 

15 convictions 
1 case 
administrative fine 
2 pending 

-- 5 cases initiated 

 

147. The assessment team was not provided with any other statistics on prosecution and conviction of 

ML offences. In particular, Aruba does not maintain statistics on the predicate offences to ML or on 

sanctions imposed for the ML offence. 

2.1.2 Recommendations and Comments 

148. The money laundering offences are broadly comprehensive and Aruba generally meets the 

requirements under Recommendations 1 and 2. The primary ML offence set forth in Article 430b of CrCA 

is broad in its scope. However, the assessors recommend that Aruba should revisit the scope of the 

predicate offence to ML in order to fully cover all the designated predicate offences listed in the FATF 

Glossary, in particular terrorist financing, and insider trading and market manipulation, but also a wider 

range of environmental crime, fraud and counterfeiting and piracy of products. Aruba should also apply the 
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ancillary offence of conspiracy to money laundering. It should be clearly and explicitly provided that the 

ML offence applies to foreign predicate offences.   

149. The assessment team has concerns on whether prosecutions of ML offences have been effectively 

implemented, in particular with respect to legal persons and on the level of sanctions pronounced by the 

Court. In the context of the overall AML/CFT system, it is also recommended that the Aruban authorities 

consider devoting greater resources to the MOT to enhance the initial assessment of STRs and to the police 

to ensure they investigate the files disclosed by the MOT, so as to produce a larger number of cases 

referred to the Public Prosecutorôs Office for investigations and consequently, for prosecution. 

2.1.3 Compliance with Recommendations 1 & 2 

 Rating Summary of factors underlying rating 

R.1 LC ¶ The ML offence does not adequately cover all designated categories of predicate offences 
(TF, counterfeiting and piracy of products, insider trading and market manipulation, 
environmental crime, fraud). 

¶ The full range of ancillary offences are not provided for as neither conspiracy nor 
association to commit are applicable to ML. 

¶ There is a lack of a clear, unequivocal provision pursuant to which Aruba can prosecute 
ML based on foreign predicate offences. 

R.2 LC ¶ Due to the lack of data on ML sentencing, is not possible to assess whether natural and 
legal persons are subject to effective, proportionate and dissuasive sanctions for ML. 

2.2 Criminalisation of Terrorist Financing (SR.II) 

2.2.1 Description and Analysis 

150. Aruba has decided that it is not necessary to separately and independently criminalize the 

financing of terrorism. The reasons that Aruba has given for this decision are first, that several parts of the 

terrorist financing offence as required by the United Nations Convention against Terrorist Financing 1999 

are covered by various existing provisions of the CrCA when read together. Thus, depending on the nature 

of the terrorist financing and of the terrorist attack, Aruba believes that the financing may constitute 

provocation of, or participation or complicity in an existing offence, being ancillary offences under 

Articles 47-50 CrCA. Secondly, it is suggested that a separate offence of terrorist financing may overlap 

with existing crimes. Aruba thus believes that the current provisions of the CrCA, will, in most cases, offer 

adequate grounds to act effectively against the financing of terrorism as defined in Article 2 of the 

Convention.  

151. Despite this, Aruba took certain legislative action against terrorism in 2004, through the State 

Ordinance of 12 August 2004 (which took effect 31 August 2004). This State Ordinance amended the 

CrCA by adding an offence of participating in a terrorist organisation (Art.146a), and by increasing the 

punishments for certain existing offences if these were committed with a terrorist intent. Article 146a 

makes it a felony to participate in an organisation which has as its intent the commission of a terrorist 

felony. The punishment for this offence is imprisonment of up to 8 years, and/or a fine of up to AWG 

100.000. Founders, leaders or managers of such organisations could be subject to imprisonment of up to 15 

years.  
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152. For the purposes of the CrCA, the list of terrorist felonies is defined in Article 85 CrCA as the 

following felonies: 

¶ Articles 97-102 (crimes against the security of the state and its dignitaries), 114, section 2 

(premeditated attack on the life or liberty of the King or the Regent), 123, section 2 (premeditated 

attack on the life or liberty of a head of a befriended state), 124a, section 2 (premeditated attack 

on the life or liberty of an internationally protected person), 129 and 130 (crimes against the 

exercise by state organs of state duties and rights), 163, paragraph c, 167c, paragraph b, 174, 

paragraph b, 176, paragraph c, 180, section 2 (crimes against the general security of persons and 

goods) and 302 CrCA (premeditated murder), if committed with a terrorist intent. 

¶ Those offences under Articles 122a, 128a, 182a, 317a or 430a CrCA which carry a prison term. 

¶ Articles 146a (participation in a terrorist organisation), 295b (hostage taking with terrorist intent) 

and 298, section 3 (threatening with group violence with terrorist intent). 

153. Terrorist intent is defined in Article 85 section 2 CrCA as the intent to strike severe fear into the 

population or part of the population, to unlawfully force a government or international organisation to do, 

not to do or to allow something, or to seriously destabilize or destroy the fundamental political, 

constitutional, economic or social structures of a country or international organisation.  

154. Aruba thus argues that pursuant to the Articles 47 to 50 CrCA (in conjunction with Article 85 

CrCA) terrorist financing could be a criminal offence in any of the following ways: 

¶ As preparation to commit a terrorist felony (as defined in Article 85 CrCA), if the perpetrator 

intentionally acquires, produces, imports, passes through, exports or possesses objects, materials, 

money or other payment methods, information carriers, spaces or transportation objects 

apparently destined for the commission of that terrorist act. 

¶ By perpetrating the commission or participating in the commission of and by provoking a 

terrorist felony (as defined in Article 85 CrCA) by means of gifts, promises, abuse of power, 

violence, threats, misleading or by providing opportunity, means or information. 

¶ By being intentionally helpful with the commission and intentionally providing opportunity, 

means or information for the commission of a terrorist felony (as defined in Article 85 CrCA). 

155. It is also suggested that the reference to terms such as ñmoney or other payment methodsò, 

ñgiftsò and ñmeansò can encompass the legitimately or illegitimately acquired property as referred to in the 

definition of ñfundsò of the TF Convention and SR II.  

156. Based on the above, Aruba suggests that the Article 146a offence, and/or the existing ancillary 

offence provisions of the CrCA combined with list of terrorist felonies is sufficient to combat the financing 

of terrorism.  The assessors were further advised that Article 4, CrCA extends Aruban jurisdiction to a 

wide range of offences committed outside Aruba where the criminal act is aimed against a Dutch national. 

Similarly there is extended jurisdiction for a limited range of offences in cases where the crime is 

committed with the intent to prepare or facilitate a terrorist felony. Based on Supreme Court jurisprudence, 

a person can also be prosecuted in Aruba for preparatory acts committed outside Aruba if the criminal 

offence is committed in Aruba.  Aruba also intends to extend the ancillary offences to cover preparatory 

acts and add certain new felonies.   
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157. The assessment team has carefully considered, but for a range of reasons does not accept, the 

arguments put forward by Aruba that either Article 146a or the combination of ancillary offences with the 

list of terrorist felonies adequately covers the criminal activity of terrorist financing, as required by SR II. 

The first point to note is that being a member of or participating in a terrorist organisation is generally not 

the same as financing such an organisation, and that Article 146a does not extend to cover the offence of 

terrorist financing. Though it is of course possible that there could be particular factual circumstances 

where a person that is a terrorist, is also financing terrorism. Secondly, the Methodology makes it clear in 

footnote 48 that criminalisation of terrorist financing solely on the basis of ancillary offences such as 

aiding and abetting, attempt or conspiracy does not comply with SR.II. 

158. In addition to these two fundamental points, there are a significant number of other deficiencies.  

The ancillary offences are linked to ñterrorist feloniesò as defined, i.e. terrorist acts, or possibly to the 

Article146a offence of participation in a terrorist organisation. The Supreme Court decided that an 

organisation requires a structured and lasting co-operative relationship between two or more persons, and 

that participation in such an organisation requires two conditions: (a) one should belong to the 

organisation, and (b) the participant should have a share in supporting the behaviour leading to the 

commission of terrorist felonies. However, this essentially means that to be guilty of terrorist financing on 

this basis, one has to be a terrorist, and even if it is accepted that the ancillary offences may in some limited 

factual circumstances cover financing, there is no coverage of the financing of individual terrorists. 

Moreover the definition of terrorist intent is not sufficiently broadly worded to cover the terrorist acts as set 

out in the definition in the Methodology. The definition of ñfundsò as defined in the TF Convention and the 

Methodology is a very broad one that covers all types of property. The variety of terms used in the various 

ancillary offences - money or other payment methodsò, ñgiftsò and ñmeansò ï do not clearly extend to 

cover ñfundsò as defined.  

159. The Methodology also provides that the terrorist financing should not require that the funds were 

actually used to carry out or attempt a terrorist act; or that the funds were linked to a specific terrorist act. 

As Aruba has no independent terrorist financing offence, proof of some of the ancillary offences requires a 

terrorist act to take place. It is also not possible to combine certain ancillary offences. Equally, if terrorist 

financing has not been properly and independently criminalised, it cannot adequately exist as a predicate 

offence for money laundering. 

160. It is also a requirement that a terrorist financing offence should apply regardless of whether the 

person alleged to have committed the offence is in the same country or a different country from the one in 

which the terrorist / terrorist organisation is located or the terrorist act will occur. In Aruba, it appears that 

a person can only be prosecuted when the terrorist act has been committed abroad against Dutch nationals 

or where the suspect is in Aruba. But if the terrorist financing operation occurs in Aruba for a terrorist act 

or organisation located abroad, it is not clear if the offence of terrorist financing could be prosecuted in all 

cases e.g. if the terrorist act was not aimed at Dutch nationals. 

161. Pursuant to Article 53 CrCA natural as well as legal persons may be prosecuted for terrorist 

financing related offences in the same matter as all other offences. As is the case with all felonies 

prosecution is also possible not only in case where the defendant has actual knowledge, but also where 

there is conditional intent. This means that a person who wilfully and knowingly exposes himself to the 

considerable chance that a certain criminal consequence will occur, and conditional intent can be construed 

on the basis of objective facts and circumstances. It is not clear however that there are effective, 

proportionate and dissuasive criminal, civil or administrative sanctions for TF, since the penalty for 

ancillary offences are linked to the penalty for the primary offences. 
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162. As regards effectiveness, the MOT has received only 1 STR related to TF in November 2008 and 

no terrorist financing activity has been discovered in Aruba. Consequently, there have been no 

investigations, prosecutions or convictions for any sort of crime related to TF activity. Given the 

population size of Aruba, and the fact that it is not a financial centre, it is not entirely surprising that there 

have been no TF cases. Given Arubaôs geographic location, the assessment team did question the 

authorities closely about any possible links discovered with South American narco-terrorist groups, but 

were advised that no financial links had been discovered with such groups. 

2.2.2 Recommendations and Comments 

163. Aruba needs to take urgent action to create a separate and independent offence of terrorist 

financing to meet its international obligations. Reliance on ancillary offences to existing criminal offences 

committed with a ñterrorist intentò, as the only means to criminalise the financing of terrorism is not in line 

with the FATF standards, and will also not allow Aruba to cooperate effectively with other countries in the 

international combat of terrorist activities.   

2.2.3 Compliance with Special Recommendation II 

 Rating Summary of factors underlying rating 

SR.II NC ¶ No separate and independent offence of terrorist financing as required by SR.II, and 
reliance solely on ancillary offences to existing criminal offences committed with a 
ñterrorist intentò as defined. 

¶ Existing offences inadequate due to insufficient coverage of the types of property(funds)  
to be provided, non-coverage of financing individual terrorists, the set of ñterrorist feloniesò 
to be covered is too narrow, and there is a need in some cases to prove that specific 
terrorist act actually took place. 

¶ It is not clear that all ancillary offences would be applicable given that certain 
combinations of ancillary offence are not possible. Additionally, neither conspiracy nor 
association would be available. 

¶ Terrorist financing is not an offence and thus is not adequately a predicate offence for 
money laundering. 

¶ It is not clear that in all cases persons in Aruba financing foreign terrorist groups will be 
committing an offence. 

¶ The penalties for having engaged in terrorist financing activity are not clearly effective, 
proportionate and dissuasive. 

2.3 Confiscation, freezing and seizing of proceeds of crime (R.3) 

2.3.1 Description and Analysis 

Confiscation powers 

164. The provisions for the seizing, freezing and confiscation of proceeds of crime are set out in 

various Articles of the CrCA and the Code of Criminal Procedure of Aruba (CCrPA).  The law provides 

for the confiscation of laundered property, of proceeds from the commission of offenses, including ML 

offenses, and of instrumentalities used or intended for use in the commission of offenses, and also provides 

for ancillary measures such as seizing and freezing, as well as investigative powers, including special 

powers related to ñcriminal financial investigationsò (see Articles 177a-g CCrPA). 



Mutual Evaluation Report of Aruba, Kingdom of the Netherlands g 

© 2009 FATF/OECD and CFATF - 47 

165. The basic confiscation provision is Article 35, which provides that the court can order that a 

penalty (confiscation) be imposed as part of the sentencing following a criminal conviction for any felony, 

including money laundering, and can apply to the following types of property (sometimes referred to as 

ñobjectsò): 

a) Property of the defendant that was obtained, in greater part, by means of the offence. 

b) Property in relation to which the offence was committed. 

c) Property used to commit or prepare for the offence. 

d) Property used to hamper the investigation of the offence. 

e) Property intended for the commission of an offence. 

f) Special purpose or personal rights established with regard to property mentioned under letters a-

e.  

166. Property is broadly defined to include all things and all proprietary rights, whether real or 

personal.  Article 35(2) also allows for confiscation of the types of property referred to above when it is 

owned by a third party, though it is necessary to prove that the third party knew or had reasonable grounds 

to suspect that the property was obtained from, or used in or intended for use in, the offence. Furthermore, 

the same provision allows for confiscation if it cannot be established to whom the property belongs.  

Article 36 CrCA allows for a type of value confiscation in that property subject to confiscation, but which 

is not seized, must either be delivered by the defendant or a value will be attributed to the property and the 

defendant ordered to pay that amount. Article 35b is also noteworthy as it provides that the judge can order 

that the defendant or a third party be given a refund or compensation if the confiscation of the property 

would be disproportionately harmed or the amount to be realised from the property confiscated would 

exceed the amount fixed in the sentence.  

167. In addition to the basic confiscation powers set out in Articles 35-36, which are used for straight-

forward cases, there are also special confiscation powers in Articles 38a-38e CrCA. Article 38e, section1 

allows the court to order that, provided the preconditions are met, a person convicted of an offence shall 

pay the state an amount equivalent to any illegally obtained profit or advantage. This procedure applies in 

cases where the defendant is convicted of an offence for which there is a maximum penalty of four years or 

more imprisonment, or if is shown that the offence capable of generating significant proceeds and a 

criminal financial investigation reveals a plausible case for other criminal activity from which the accused 

may have obtained illegally obtained profit or advantage (Article 38e, section 3).   

168. An order for special confiscation applies not only to offences for which the perpetrator is 

convicted. The special confiscation provision of Article 38e CrCA contains a system which is based on the 

óbalance of probabilitiesô. In case of special confiscation, there is a shift of the burden of proof, rather than 

a reversal of the burden of proof. Special confiscation may be imposed for: 

¶ Similar or serious offences in case of sufficient indications that the accused has committed any 

such offence (Article 38e section 2). 

¶ Other offences in case it is plausible, based on a special financial criminal investigation, that 

these offences led in any way to illicit earnings (Article 38e section 3). 
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169. The amount to be confiscated is based on an estimate made by the court which, although it must 

be based on lawful evidence (Article 503e CCrPA), has more of the character of an estimate than that of a 

judicial finding of fact. The case law has shown three ways to assess the value of the illegal benefits 

obtained ï (a) transaction based calculation (in case of a single criminal offence), (b) calculation based on 

cash statements (in case more than one offence has been committed), and (c) asset comparison. 

Expenditures made for by the suspect in gaining the proceeds can be taken into account by the court in 

estimating the amount of the criminal proceeds. 

170. Special confiscation occurs in a separate proceeding that takes place after the criminal conviction 

has been obtained. The proceedings can be initiated within two years following a conviction, permitting 

time for a thorough investigation relating to the criminal proceeds, amounts and sources. However, often 

these investigations run parallel to the main criminal investigation and the procedure can take place 

directly following the criminal case.  

171. Under the system set out in the CrCA confiscation is generally considered a discretionary 

measure. It is up to the Public Prosecutorôs Office to decide if a confiscation demand or procedure must be 

initiated. Confiscation is a sanction, while special confiscation is a measure. Other sanctions cannot be 

taken into account by the judge applying confiscation or special confiscation. However, the court does 

have the authority to decide which goods will be confiscated and to moderate the sum of the special 

confiscation required by the public prosecutor (Article 38e section 4). Previously imposed special 

confiscation orders must be taken into account by the court (art. 38e section 7).    

172. It is not possible to confiscate property of a third party if the third party did not know or could not 

have reasonably have known that the property was the proceeds of crime. If the third party knew or should 

have known that the property was the proceeds of crime, then the third party becomes a suspect 

confiscation is subsequently possible. 

173. Victims of criminal offences can apply for a ócivil partyô statute in the criminal proceedings in 

order to obtain satisfaction for damages. If their claim is admitted parallel to an ordered confiscation, the 

amount of their claim will be deducted from the amount confiscated (art. 38e section 6). Victims can also 

choose to initiate a civil law suit in order to claim their damages. In such cases, the public prosecutor can 

refrain from initiating a confiscation procedure, if the amount of the confiscation endangers the civil claim. 

However, in case a victim has already submitted a claim, either via a civil case or via an injured party 

demand procedure, the prosecutor may continue with the confiscation procedure, particularly in cases 

where the outcome of the civil procedure is not yet certain. The convicted person still has the option of 

following the procedure in Article 634 CCrPA, which grants the possibility to submit a request for 

mitigation of the confiscation. A case has occurred in Aruba in which confiscation was allowed while civil 

claims were still pending.  

174. The legal provisions, and particularly the provisions relating to special confiscation, generally 

provide a solid legal basis for confiscation action, covering the confiscation of proceeds and 

instrumentalities, as well as allowing for equivalent value confiscation. The special confiscation 

provisions, which allow for the prosecution to deprive criminals, using a civil standard of proof, of the 

proceeds of not just the offence for which they are convicted but also for other similar offences of which 

there are reasonable indications is also very progressive. On the deficiency side, the lack of an FT offence, 

as well as the limitations concerning predicate offences for money laundering, is a weakness that flows 

through to the confiscation powers. The law also does not clearly provide that property derived indirectly 

from the proceeds of crime, such as income and other benefits, is also subject to confiscation, though the 

Aruban authorities advised that confiscation of any illegally obtained advantage or profit is possible. 

Finally, the inability to attack property held in the name of third parties under the special confiscation 
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powers is a clear weakness that needs to be rectified. The assessment team was advised that this would be 

changed in the new Criminal Code which would be introduced in 2009. 

Provisional measures and investigation 

175. Provisional measures allowing the freezing (attachment) and seizure of property that is the 

proceeds of crime or may be subject to confiscation is provided for in Articles 119 and 119a CCrPA. Both 

the criminal investigation (Article 119) and the provisional measures in order to ensure the execution of a 

future (value based) confiscation order or payment of a fine (Article 119a) can serve as grounds for 

seizure. Article 119a provides for the attachment of claims e.g. a bank account, or of immoveable property 

or to arrest a vessel or aircraft.  Seizure of criminal proceeds and instrumentalities is possible (Article 119a 

CCrPA). 

176. Where Article 119 is relied upon, all that is required for seizure is a suspicion of a criminal 

offence. In the case of Article 119a the seizure order may only be issued by an examining magistrate 

(Article 129a CCrPA), or in the case of a special financial criminal investigation already authorized by an 

examining magistrate, by the public prosecutor. The seizure order may cover goods (including all property 

and property rights) that may be subject to confiscation or special confiscation, if the criminal offence is 

punishable with a maximum penalty of four years imprisonment or more, or is related to a felony for which 

significant proceeds could be gained. Seizure of property will be initiated by the public prosecutor, 

sometimes after an authorization of the examining magistrate. The application is ex-parte, no prior notice is 

necessary. 

177. The rights of third parties that have an interest in property are dealt with under Article 35, 

sections 2 and 3 CrCA which sets out the conditions under which third party property may be subject to 

confiscation. In reverse this also protects the rights of bona fide third parties, with the specific conditions 

under which third party goods may be seized, basically requiring knowledge or reasonable suspicion of the 

third party with regards to the criminal provenance, use or destination of the property. Third parties can 

challenge the seizure of their goods by using the procedure of Article 150 CCrPA. The same applies for 

creditors of these third parties.  

178. The powers to identify and trace the proceeds of crime and to investigate the financial aspects of 

a criminal offence more generally can be pursued in two ways. Powers are available as part of the main 

criminal investigation, and the normal range of powers to search and seize, to compel production, to take 

statements etc are set out in the CCrPA.  These powers are mainly used in major criminal investigations 

involving significant criminal proceeds, with a view to identifying and tracing the proceeds of crime. The 

powers give authority for the Public Prosecutor to search residential dwellings, offices and other places, 

and means of transportation, and to seize relevant documents and other items. In Aruba there are no 

specific Articles regarding sequestration of information from financial institutions, but Article 131 CCrPA 

may be used to request the examining magistrate to order the surrender of all information required by the 

public prosecutor. This can include the sequestering of incriminating information or other information held 

by financial institutions.  

179. Additionally, the CCrPA provides special powers that allow the authorities to conduct a special 

financial criminal investigation to investigate criminal proceeds. This special investigation (Articles 177a-

177g CCrPA) may be initiated by the public prosecutor, with an authorization of the examining magistrate, 

in cases where there is a suspicion of an offence with a maximum penalty of imprisonment of four years or 

more, or felony cases for which significant proceeds could be gained. 
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180. As regards the voiding contracts aimed at frustrating seizure, confiscation or confiscation orders, 

a contract that a person knows or should know will prejudice authorities in a recovery, is unenforceable 

under Aruban law. Article 3:40 CCA declares legal actions (such as contracts) performed in breach of a 

mandatory legal provision or public order to be null and void. This would apply, for example, if entering 

into the contract constituted a criminal offence or if the contract was concluded to hinder the ability of the 

state to recover a financial claim. In addition, pursuant to Article 119d, section 2, CCrPA the public 

prosecutor may declare null and void fraudulent conveyances, which include legal acts, performed by an 

accused or convicted person in the year preceding the commencement of an investigation of the person. 

Additional elements 

181. Article 146 of the Penal Code makes it an offence to participate in an organization which has as 

intent the commission of felonies, and the offence is punishable by a prison term of up to eight years and a 

fine of up to one hundred thousand florins. There is no specific provision that creates special confiscation 

powers in relation to criminal organisations, but as the property of both natural and legal persons can be 

confiscated, it would be possible to confiscate the proceeds of an offence under Article 146. 

182. As regards civil forfeiture/confiscation, the general rule in Aruba is that confiscation without a 

prior criminal conviction is not possible. However, as noted above, the proceeds of offences other than the 

offence for which the person was convicted can be the subject of special confiscation when it is ólikelyô 

that those offences have been committed. In addition, as long as there has been a criminal conviction for 

one offence, special confiscation is possible for other charges upon which there has been an acquittal or 

discharge from prosecution (Article 38e, section 1 and 3 CrCA). The introduction of a system of civil in-

rem confiscation is not envisaged. Equally, while the special confiscation system under Article 38e CrCA 

is based on a óbalance of probabilitiesô, there is no current intention to introduce a system that reverses the 

burden of proof.  

Effectiveness 

183. The registration system of the Public Prosecutorôs Office currently does not contain a section in 

which data is kept on either seized or confiscated property.  Moreover, the current registration system is 

incomplete and does not fit well with the Police system for recording the cases and value of property that 

has been seized and confiscated. A new registration system that provides a consistent and coherent set of 

data for the police, the prosecutors and the court secretariat is being contemplated under the Law 

Maintenance Program.  

184. Only the following data was provided, which provides information on the number and amount of 

special confiscations: 

Table 11. Number of cases and amount of special confiscations 

(Amounts in AWG) 

Confiscation cases 2005 2007 2008 Related to ML? 

2003 300 000   No 

2005   29 160 No 

2005   39 270 No 

2007  69 270  No 

2007  7 500  No 

2007  15 700  No 

2007   59 330 Yes 

2007   59 330 Yes 

2008     
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185. Based on the limited data that has been provided, it is difficult to determine how effective the 

confiscation system in Aruba has been, either in relation to money laundering specifically or more 

generally with respect to all felonies. Given the special confiscation powers that exist, and having regard to 

the general amount of criminality and the trends the relatively limited number of cases, the small amounts 

that are eventually confiscated is a concern. It is less than might be expected, though the lack of statistics 

makes it difficult to be certain about the true picture. Overall it appears that the legislation is not being as 

effectively implemented as could reasonably be expected. 

2.3.2 Recommendations and Comments 

186. As mentioned above, the legal provisions, and particularly the provisions relating to special 

confiscation, provide a mostly solid legal basis for confiscation action. However, several changes should 

be made on the legislative side to strengthen the existing system to bring it line with the FATF standards. 

Equally, Aruba should look at the results that have been obtained so far to determine how more effective 

action could be taken in the future.  

187. As mentioned in sections 2.1 and 2.2 of the MER, it is important that Aruba introduce a separate 

and independent FT offence as soon as possible, whilst also rectifying the deficiencies regarding the 

predicate offences for money laundering. The law could also provide more explicitly that property derived 

indirectly from the proceeds of crime, such as income and other benefits, should be subject to confiscation. 

Similarly, the inability to attack property held in the name of third parties under the special confiscation 

powers is a clear weakness that needs to be rectified, and according to the Aruban authorities, this will be 

done in the new Criminal Code that is to be introduced in 2009. 

2.3.3 Compliance with Recommendations 3 

 Rating Summary of factors underlying rating 

R.3 PC ¶ No power to confiscate or take provisional measures in relation to terrorist financing 
(unless the criminal activity also amounts to a terrorist offence) or several predicate 
offences for ML (see R.1). 

¶ No clear provision to allow the confiscation of property derived indirectly from the 
proceeds of crime, such as income and other benefits. 

¶ Inability to take action against property held in the name of third parties under the special 
confiscation powers. 

¶ Lack of evidence of effective implementation of the powers to confiscate and take 
provisional measures 

2.4 Freezing of funds used for terrorist financing (SR.III) 

2.4.1 Description and Analysis 

 

General 

188. Aruba does not currently have any law or measure in force and effect that implements the 

requirements of SR. III.  It has however taken some steps in this direction. To implement among other UN 

Security Council Resolution 1267(1999) (S/RES/1267(1999)) relating to freezing the assets of persons and 

institutions connected with the Taliban, Al-Qaida and Osama Bin Laden and its successor resolutions and 

the UN Security Council Resolution 1373 (2001) (S/RES/1373(2001)) relating to freezing the assets of 
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persons who commit or attempt to commit terrorist acts, Aruba has adopted a State Ordinance on Sanctions 

in 2006 that came into effect on April 2007. This State Ordinance was slightly modified in February 2009 

in order to extend its scope to ñother institutions which by State Ordinance fall under the supervision of the 

CBAò, thus, in total, to banks, insurance companies, money transfer companies and trust and companies 

service providers. 

189. Pursuant to this Sanctions State Ordinance, the Government can issue a Sanctions State Decree 

containing general enactments in order to implement treaties and international agreements which impose 

obligations on the Kingdom of Netherlands with regards to the possibility of sanctions against natural and 

legal persons in connection with terrorism or decisions of an international organisation combating 

terrorism or of an international organisation preserving or restoring peace and safety or international rule of 

law. The rules laid down in this Sanction Decree may contain restrictions of the international movements 

of services, financial transactions, shipping traffic, aviation traffic and post and telephone communication 

from and to Aruba. These rules will be binding in so far as the identity of the natural or legal persons 

designated cannot be doubted. The Minister of General Affairs and the ministers charged with ensuring 

that the obligations included in a treaty or a decision of an international organisation are complied with the 

obligations laid down in a Sanction Decree may grant exemptions from the provisions of a Sanction 

Decree by Ministerial Decree. The reasons for such decision must be stated in order to limit as much as 

possible the effect of the resulting breach by Aruba on its international obligations. However, Article 4 of 

the State Ordinance provides that the rules laid down in a sanction decree which in any way intend to 

violate any of the basic rights referred to the Constitution of Aruba (e.g. the right to move freely, privacy 

right, property right) will only be binding in so far as the natural or legal persons, groups or entities are 

defined so clearly that their identity cannot be doubted. But the practice shows that it is sometimes difficult 

to clearly establish the identity of these persons or entities, which often use aliases. Therefore, Article 4 of 

the State Ordinance may prevent a strict implementation of the assets freezing mechanism.  

190. In application of this State Ordinance, Aruba has prepared a draft Sanctions State Decree 

containing general measures pursuant to Article 2 of the State Ordinance for the implementation of the 

abovementioned UNSC Resolutions. As this State decree is not yet in force Aruba currently does not have 

measures in place to comply with SR.III. However, in order to assist Aruba, the report also sets out below 

some further analysis of the proposed system. 

Freezing 

191. Aruba being a small jurisdiction, it considers it does not have the capabilities to compile and keep 

by itself an updated list of persons, organisations and entities involved in terrorist financing and terrorism. 

For this reason, in its Draft State Decree, Aruba has chosen to apply directly: 

¶ The list of the Specially Designated Nationals List kept by the Office of Foreign Assets Control 

of the United States Treasury Department. 

¶ The consolidated list kept by the European Commission of persons, groups and entities which are 

subject to financial sanctions imposed by the European Union. 

192. By referring to the EU and OFAC lists persons, organisations and entities mentioned or added to 

those lists will automatically fall under the scope of the Draft Sanctions Decree and the State Ordinance on 

Sanctions 2006 without any additional legislative action.  

193. The OFAC list compiles the entities designated through Executive Order ñBlocking Property and 

Prohibiting Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorismò (EO 
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13224) issued by the U.S. President on 23 September 2001, by which the United States of America 

implements its obligations relating to financial sanctions under both the United Nations Security Council 

Resolution S/RES/1267(1999) and S/RES/1373(2001).  

194. For its part, the European database kept by the European Commission contains all designees 

covered by all EU regulations on financial sanctions. Therefore, the list goes well beyond the freezing of 

terrorist assets and includes all the persons concerned by international or European financial sanctions. 

Moreover, concerning the implementation of S/RES/1373 (2001), this European database does not contain 

any European-based entities or European residents or European citizens as their assets cannot be frozen by 

European Regulation. 

195. As Aruba does not have effective laws and procedures in place to freeze by itself terrorist funds 

or other assets, it does not consider the actions initiated under the freezing mechanisms of other 

jurisdictions to determine whether reasonable grounds or reasonable basis exists to initiate a freezing 

actions without delay. Aruba would entirely rely on US and European decisions. 

Communication and guidance to financial institutions and other potential holders of assets 

196. Pursuant to the Draft Sanctions State Decree, credit institutions, life insurance companies, money 

transfer companies, company service providers, lawyers, civil notaries, accountant, tax advisors, business 

or professional seller as well as the person mediating on a business or professional level at the sale of 

immobile objects or special or personal rights on objects, vehicles, ships, airplanes, object to art, 

antiquities, precious metals precious stones or jewels will be subject to the obligation to freeze the funds 

and other assets belonging wholly or partially to persons listed by OFAC or the European Commission.  

197. Pursuant to the Draft Sanctions Decree financial service providers would be required to take 

necessary measures to keep themselves continuously informed of the contents of the EU and OFAC lists. 

The Minister of Finance may give directives to that effect if necessary. The Aruban authorities advised the 

assessment team that the MOT and the CBA could provide guidance in this respect and that financial 

institutions already in practice check the OFAC and the EU lists.   

198. Furthermore, the Draft Sanctions State Decree would provide that a service provider shall report 

to the MOT every request for the provision of a service in which a targeted natural or legal person or entity 

is acting as the other party of the service or is involved in another way in the transaction. If the service 

provider is a financial institution, it would also be required to report to the CBA.  

Procedures for delisting, unfreezing and obtaining access to frozen funds 

199. Since Aruba would not adopt by itself lists of persons whom assets should be frozen but it would 

request service providers to freeze the assets of the persons designated under the Specially Designated 

Nationals list of OFAC list and the consolidated European list, delisting from these lists made by US or 

European authorities would lead to the end of the freezing measures in Aruba also. Aruba does not 

envisage having any procedure for considering de-listing requests and for unfreezing the funds or other 

assets of de-listed persons or entities.  

200. Article 4 of the Sanctions State Ordinance provides that the rules laid down in a Sanction State 

Decree will only be binding in so far as the person or the entity is described or defined so clearly that their 

identity cannot be doubted. In a certain manner, this provision allows the Aruban authorities to ensure that 

the funds of an identified person or entity have not been inadvertently frozen by verifying as to whether the 

person or entity is the one listed under the OFAC list or under the European consolidated list. However, in 

practice, this mechanism cannot be considered as an effective and publicly-known procedure.  
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201. Although the Sanctions State Ordinance provides the possibility for the Minister of General 

Affairs to grant an exemption from provisions laid down in a Sanctions State Decree, the Aruban officials 

do not consider that this provision allows them to authorise access to funds or other assets that were frozen 

pursuant to S/RES/1267(1999) and that have been determined to be necessary for basic expenses or 

payment of certain types of fees, expenses and service charges or for extraordinary expenses. 

202. Finally, the Aruban officials consider that the mechanism chosen to freeze the assets of persons 

or entities pursuant to S/RES/1267(1999) and S/RES/1373(2001) will not allow person or entity whose 

funds or other assets have been frozen to challenge this measure with a view to having it reviewed by a 

court. Moreover, the Sanctions State Ordinance does not provide a procedure to challenge the provisions 

laid down in a Sanctions State Decree.  

Freezing, Seizing and Confiscation in other circumstances 

203. The seizing and confiscation mechanisms, as stated in section 2.3 of the report, do not apply to 

cases of terrorist financing and terrorist-related funds, unless the activity is also a terrorist offence.  

204. Since terrorist financing is not independently and separately criminalized in Aruba, the terrorist-

related funds cannot be seized pursuant the Code of Criminal Procedure. Moreover, in a case of suspicion 

of a criminal offence, since a terrorist offence is punishable by a prison term of maximum eight years and 

is not by itself a source of significant profits or advantages valuable in money, the terrorist-related funds 

cannot be seized under this procedure. In addition, the ancillary offences to terrorist crimes only cover 

forgery, theft and theft accompanied or followed by violence or the threat of violence against persons in 

order to prepare or to facilitate a terrorist felony.  

Rights of bona fide third parties 

205. As described above, the Sanctions State Ordinance and the Draft Sanctions State Decree do not 

have procedures in place for any person to make an application to be delisted or to have their property 

unfrozen. 

Monitor compliance with the obligations under SR III and sanctions 

206. Pursuant to Article 15 of the Sanctions State Ordinance, the civil servants or other persons 

designated by the Minister of General Affairs and the ministers charged with ensuring that the obligations 

included in a treaty or a decision of an international organisation are complied with the obligations laid 

down in the provisions of or set by virtue of the Sanctions State Ordinance, will be charged with the 

supervision of the compliance with the provisions laid down by or pursuant to the Sanctions State 

Ordinance. Additionally, pursuant to Article 16 of the Sanctions State Ordinance, the Minister of Finance 

may also request the President of the Central Bank of Aruba to designate the supervisors who will be 

charged with the supervision of the compliance of credits institutions, insurance companies, money transfer 

companies and trust and company service providers with the provisions laid down by or pursuant to the 

Sanctions State Ordinance. 

207. The persons so designated will be authorised, solely in so far as this is reasonably necessary for 

the performance of their task, to: i) request all information; ii) inspect all business books, documents and 

other information carriers and to make copies of them and take them away in good time for that purpose; 

iii) to investigate and inspect goods and take them away in good time for that purpose; iv) to enter all areas, 

with the exception of dwellings, without the occupantôs explicit permission, accompanied by persons 

designated by them.  
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208. A report on the implementation of a Sanction State Decree shall then be submitted to the Minister 

of Finance, either by the President of the CBA if he agrees to supervise the implementation by financial 

institutions of the provisions contained in the Sanctions State Decree, or by the persons the President of the 

CBA would then designate. 

209. In case a service provider commits acts in contravention with the provisions laid down in a 

Sanctions State Decree, the State Ordinance only provides for penal sanctions when the provider: 

¶ intentionally acts in contravention of the asset freezing obligation ï this is punishable by 

imprisonment for a term not exceeding six years or with a fine not exceeding AWG. 250 000 

(around 145 000 $). This act is considered as a felony. 

¶ unintentionally acts in contravention of the asset freezing obligation ï this is punishable by 

imprisonment for a term not exceeding one year or with a fine not exceeding AWG. 50 000 

(around 29 000 $). 

As the Sanctions State Ordinance has not yet been implemented, the effectiveness of these provisions 

remains untested.   

Recommendation 32 (terrorist financing freezing data) 

210. As Aruba has not yet adopted the Sanctions State Decree, the freezing regime has not yet been 

implemented, meaning there is no currently no data on TF freezing.  

2.4.2 Recommendations and Comments 

211. Aruba adopted in 2006 a new Sanctions State Ordinance that sets up a framework for the 

implementation of decisions of international organisations or international agreements aimed at preserving 

or restoring international peace and safety or the promotion or the restoration of the international legal 

order, or the combat of terrorism. This includes the freezing of assets of persons and entities designated 

pursuant the UNSCR 1267 and persons and entities that could be designated under the UNSCR 1373, 

although the State Ordinance does not refer to these UNSC resolutions, but only refers to regulations of an 

international organisation or agreements aiming at preserving or restoring peace and safety.  

212. As for freezing measures the provisions of this State Ordinance, they will only enter into force 

once its State Decree determining the nature of the funds to be frozen, the list of persons or entities whose 

funds should be frozen and the mechanisms to freeze the assets  will be adopted. Aruba is thus strongly 

urged to adopt this State Decree as soon as possible. 

213. However, Aruba is encouraged to revise the Draft Sanctions Decree provided to the assessment 

team since it is not designed in a manner that meets the specific requirements of FATF Special 

Recommendation III. Although some elements are already present to some extent, the approach needs to be 

revisited as a whole. 

214. Aruba envisages implementing S/RES/1267(1999) and its successor resolutions via a Sanctions 

State Decree that would request service providers to freeze the assets belonging wholly or partially to 

persons or entities mentioned on i) the consolidated list maintained by the European Commission of 

persons, groups and entities which are subject to financial sanctions imposed by the European Union or; ii) 

on the Specially Designated Nationals List kept by the Office of Foreign Assets Controls of the American 

Treasury Department. If it can be understood that, for matter of effectiveness, Aruba does not want to 

maintain by itself a list of designated persons and entities under S/RES/1267(1999) and its successor 
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resolutions, it would certainly be preferable to directly refer to the Consolidated List established and 

maintained by the 1267 Committee with respect to Al-Qaida, Usama bin Laden, and the Taliban and other 

individuals, groups, undertakings and entities associated with them. Indeed, the lists mentioned in the Draft 

Sanctions State Ordinance do not only designate persons and entities whose assets should be frozen in 

Aruba pursuant to an international agreement which impose obligations on the Kingdom of Netherlands. 

Therefore, by providing additional requirements to the State Ordinance, the Sanctions State Decree could 

be legally weakened. 

215. Concerning S/RES/1373(2001), Aruba should reconsider the system provided by the Draft 

Sanctions State Decree in order to have a domestic mechanism to be able to designate terrorists at a 

national level. Aruba should also revise the State Ordinance in order to extend the freezing actions to funds 

controlled directly or indirectly by designated persons or entities as well as to funds or other assets derived 

or generated from funds or other assets owned or controlled directly or indirectly by designated persons or 

entities. The revision of the State Ordinance should also provide procedures:  

¶ for evaluating de-listing requests; 

¶ for releasing funds or other assets of persons or entities erroneously subject to the freezing; 

¶ for authorising access to frozen resources pursuant to S/RES/1452(2002); 

¶ for implementing a screening procedure and designated authority responsible for evaluating the 

foreign lists based request. 

216. Moreover, Aruban authorities should also provide lists of designated persons and entities and 

guidance to financial institutions and DNFBPs.  

2.4.3 Compliance with Special Recommendation III 

 Rating Summary of factors underlying rating 

SR.III NC ¶ Overall, since the Draft Sanctions State Decree has not yet been adopted, Aruba does not 
have effective laws, regulations and procedures to give effect to freezing designations in 
the context of S/RES/1267 and S/RES/1373, and in effect has no measures in place to 
implement SR.III. 

¶ The State Ordinance does not provide for a national mechanism to designate persons in 
the context of S/RES/1373, nor a comprehensive mechanism in place to examine and 
give effect to actions initiated under the freezing mechanisms of other jurisdictions. 

¶ Aruba does not have effective laws and procedures to examine and give effect to, if 
appropriate, the actions initiated under the freezing mechanisms of other jurisdictions. 

¶ Aruba does not ensure that the confiscation of assets also apply to terrorist assets. 

 

2.5 The Financial Intelligence Unit and its functions (R.26) 

2.5.1 Description and Analysis 

Establishment of FIU as National Centre  

217. In 1995, Aruba enacted the State Ordinance on the Reporting of Unusual Transactions (SORUT) 

which expressly creates the Reporting Center Unusual Transactions, whose original name is Meldpunt 

Ongebruikelijke Transacties (MOT). In February 2009, Aruba enacted modifications to the SORUT. With 

a view to prevent and detect ML and TF, the MOT is tasked to: 
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¶ Collect, record, process and analyze the information it obtains, in order to ascertain whether that 

information may be of importance to the prevention and investigation of money laundering and 

financing of terrorism, as well as information that may result relevant to the prevention and 

investigation of criminal offenses. 

¶ Provide information in conformity with the provisions laid down by or pursuant by the SORUT. 

¶ Inform the person who made a report of an unusual transaction with a view of the correct 

compliance with the obligation to report as regards the processing of the reports. 

¶ Conduct investigations on the developments in the field of money laundering and financing of 

terrorism and on the improvement of the methods to prevent and detect these offences. 

¶ Make recommendations, for the relevant branches of the industry concerning the introduction of 

adequate procedures for internal control and communication and other measures to be taken to 

prevent the use of these branches of industry for money laundering purposes. 

¶ Provide information concerning the forms in which money laundering and terrorist financing 

manifests itself, and the prevention of these offences. 

¶ Report annually to the Minister of Finance and Economic Affairs on its activities and its intentions 

for the coming year, and notifying the Minister of Justice of this report. 

 

218. In addition, the State Ordinance on the Reporting of Import and Export of Cash Money 

(SORIECM) adopted in 2003 establishes a legal requirement to report the import and export via harbour, 

airport and postal service of currency in excess of AWG 20 000 (approximately USD 11 000) to the 

Customs Department. Reports generated are afterwards forwarded to the FIU that is in charge of the 

management of this information and on its record keeping (See Special Recommendation IX).  

219. According to Article 5 of the SORUT, the MOT can also consult the registers of the agencies and 

the officials charged with the investigation and prosecution of criminal offences or with the supervision of 

compliance with rules and regulations.  

220. The FIU is a separate government agency within the Ministry of Finance and Economic Affairs 

and as such resorts under the Minister of Finance and Economic Affairs. The staff of the FIU consists of 

the management (1 person), an Investigation section (5 persons), a Supervision section (1 person) and 

sections for Strategic Analysis (1 person), Policy (1 person) and Administrative support (3 persons). 

However, investigators within the investigation section are also tasked to supervise reporting entities in 

collaboration with the person in charge of the supervision section. As the Head of the FIU is currently also 

the chairman of the FATF Aruba Committee, the FIU also houses the secretariat of the FATF Aruba 

Committee (1 staff). 

Guidance for reporting entities 

221. Pursuant to Article 11 of the SORUT, each and anyone providing a financial service in 

connection with his profession or business is obligated to promptly report to the MOT transactions that are 

deemed unusual based on indicators. These indicators are determined per branch by Ministerial 

Regulations after consultation of the Advisory Committee. At the time of the onsite visit, such indicators 

only existed for certain financial and non-financial institutions: banks and remitters, life insurers and 

brokers, and casinos. In February 2009, two additional Ministerial Regulations were adopted: one for 

lawyers, civil notaries, accountants and tax advisors, the other one for dealers in goods of high value. 
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222. These indicators are divided in two categories: objective indicators and subjective indicators. As 

a matter of example, there are in total 12 objective indicators for banks and money remitters and 6 

subjective indicators, each of them containing several sub-indicators. In order to clarify the use of these 

indicators, the MOT has issued three guidelines for each branch that are useful tools. Each of them 

explains the aim of each indicator and highlights them by practical examples.  

223. In addition, the MOT Aruba provides the reporting institutions with an electronic special 

reporting form ensuring reporters fulfill all necessary information to facilitate its analysis, along with a 

manual with guidance on the completion of the form.  

224. The MOT has held information sessions once a year, and now intends to hold them on a quarterly 

basis and furthermore whenever deemed necessary for compliance officers of the main reporting 

institutions. These sessions focus on reporting methods, trends, typologies and present sanitised cases of 

money laundering schemes. 

225. Finally, each quarter, the MOT also publishes information to the reporting entities through an 

electronic newsletter (MOT Alert). Issues covered were TF, Trade-based ML, stored value cards, FATF-

typologies, the AML/CFT legislation of Aruba, wire transfers, real estate sector, risk-based approach to 

AML/CFT, PEPs, EURO-laundering and ML/FT risks at casino.  

Analysis of unusual transactions 

226. In 2008, the MOT received 7 492 unusual transaction reports, including 627 unusual transactions 

reports that were STRs based on subjective indicators.  

227. The MOT requires banks to put their reports electronically on USB memory sticks. Thus each 

commercial bank has two USB memory sticks: one is used by the bank and filled, while the other one is at 

the MOT and downloaded. The banks also leave at the MOT a hard copy of the information contained in 

the USB sticks. The other reporting entities send the reports only as hard copies. The reports are left by 

messengers employed by the reporters or hired courier services at the MOTôs office, which does not seem 

to be a major issue considering the small surface area of Aruba. 

228. Pursuant to the Reporting Manual provided by the MOT, unusual transaction reports should 

contain the following information: 

¶ Information on the unusual transaction, including the indicator(s) upon which the reporting 

entities decided to report to the MOT, the amount of the transaction and its currency, the 

circumstantial transaction details. 

¶ All identification data of the customer: however, in cases where the customer is a legal person, its 

account number, its legal form, its registration number at the Chamber of Commerce or other 

foreign competent authority and its country of establishment are not compulsory.  

229. Once received at the MOT, the information of each unusual transaction report is downloaded in 

the MOT database. One of the main operational priorities of the MOT is to avoid any backlog of reports to 

be registered. In the event of a backlog, all the analysts focus their efforts, suspending their current tasks 

and proceed to record the information in the system.  

230. For analysis purposes the system is equipped with Analyst Notebook. At the time of the onsite 

visit, a new computer system with software was being acquired for the database of the FIU in 2009. The 
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objective of the installation of this new system is to provide the MOT with better tools to strengthen the 

analytical capacity of the FIU and enhance its ability to provide more strategic intelligence on ML and TF.  

Access to information 

231. For the purpose of the proper performance of its duties, Article 5 of the SORUT authorizes the 

MOT to consult the registers of the agencies and the officials in charge of the investigation and prosecution 

of criminal offences or with the supervision of compliance with rules and regulationsò. These agencies and 

officials are obligated to allow the MOT to consult their register. To ensure adequate consultation, the 

Head of the MOT may enter into consultation agreements with the agencies and officials. Those 

agreements require the prior approval of the Minister of Finance and the Minister under whose 

responsibility the agency or officials in question work. 

232. Although the legal provision is not entirely clear, the MOT in practice has a direct access to the 

following registers (and other information databases): 

¶ The Civil Population Register, held by the Bureau for Civil Status and Population Registration. 

¶ The Immigration Database, held by the Department for Immigration and Admission of 

Foreigners and the Institute for Alarm and Security. 

¶ The Companies Register held by the Chamber of Commerce and Industry. 

¶ The Foundations Register held by the Chamber of Commerce and Industry. 

¶ The Land Register, held by the Service for Land Surveying and Immobile Property Registration. 

¶ The Public Registers for Mortgages and Ownership Transferal of Immobile Property held by the 

Service for Land Surveying and Immobile Property Registration. 

233. In addition, the MOT has access upon request to the relevant authority for the following 

information: 

¶ The Judicial Documentation Register, held by the Public Prosecutorôs Office. 

¶ The Police Database on Serious Crimes, held by the Criminal Information Division of the Police. 

¶ Fiscal information databases held by the Tax and Customs Service. 

Obtaining information from reporting entities  

234. In accordance with the provisions under Article 12 of the SORUT, the MOT is authorized to 

request additional data or information from the person who made a report, as well as from the person who, 

due to the provision of a service, is involved in a transaction about which the MOT has gathered 

information. The reporting entities must provide this information in writing, or in urgent cases orally, in the 

timeline given by the MOT during its request. 

235. In urgent cases the reporting institutions are allowed to report directly to the Police or to the 

Public Prosecutorôs Office. These reports are limited to the case where the service provider already has a 

concrete suspicion of ML or TF and Aruba considers that in such cases, it is more expedient to report 
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directly to the law enforcement authorities.  However, the reporting institutions are required to report also 

such a transaction to the MOT, since this information is still relevant for the performance by the MOT of 

its tasks.  

Dissemination 

236. Article 6 of the SORUT requires the MOT to provide, at its own initiative or on request, the 

agencies and officials charged with the investigation and prosecution of criminal offences with the 

following information:  

¶ Data from which a reasonable suspicion flows that a person is guilty of ML or TF or both 

felonies. 

¶ Data from which it can reasonably be deduced that they are of relevance for the detection of ML 

or TF. 

¶ Data from which it can reasonably be deduced that they are of relevance for the prevention of 

ML or TF. 

¶ Information from which it can be assumed that it is of importance for the prevention or detection 

of offences that, in view of their purpose or the context within which they are committed or can 

be committed, constitute a serious breach of the legal order. 

237. Pursuant to Articles 3 and 6 of the SORUT, the MOT can disseminate information in relation to 

money laundering or underlying predicate offences and to TF. 

238. During the period 2004-2007, the FIU disclosed to the Police and the Public Prosecutor a total of 

139 reports based on received unusual transaction report. Only one of these reports was related to TF, 

while analysis carried out by the MOT on other received unusual transaction reports did not reveal TF-

related transactions. 

Independence and autonomy 

239. The FIU is a separate government agency within the Ministry of Finance and Economic Affairs 

and as such is directly under the Minister of Finance and Economic Affairs. This minister determines the 

staffing and yearly budget of the FIU in agreement with the Minister of Justice and after having consulted 

the Advisory Committee (Article 9 SORUT). The management of the FIU is in the hands of the Head who, 

along with the other personnel of the FIU, is appointed by state decree after a special appointment 

procedure has been observed (its entire staff falls under the special secrecy provision of Article 20 SORUT 

as well as under the general secrecy provisions for government employees as laid down in Articles 62 and 

63 of the State Ordinance Regarding Government Employment). Chart 1 illustrates the external and 

internal relationships of the MOT. 

240. The Minister of Finance and Economic Affairs determines the staffing and yearly budget of the 

FIU in agreement with the Minister of Justice and after having consulted the Advisory Committee (Article 

9 SORUT). The FIU budget is presented by the Minister of Finance and Economic Affairs to parliament as 

part of the budget of the Ministry of Finance and Economic Affairs and approved as such.  
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241. The Advisory Committee (Article 16 of the SORUT) that is consulted by the Minister of Finance 

and Economic Affairs is composed of a maximum of twelve permanent members, and is currently 

composed as follows:  

¶ A representative of the Minister of Finance and Economic Affairs (1). 

¶ A representative of the Minister of Justice (1). 

¶ Representatives of the branches of industry and professional groups subject to reporting 

obligations: currently 4 persons that represent the banking, insurance, MTC and casino sectors, 

but this number should increase with the addition of certain DNFBPs within the scope of the 

reporting obligations. 

¶ Representatives from the supervisory authorities for the branches of industry and professional 

groups subject to reporting obligations (1). 

¶ A representative from the Public Prosecutorôs Office (1). 

¶ A representative from the Police (1). 
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Chart 1. MOT 

 

 
 

242. The representative of the Ministry of Finance and Economic Affairs acts as chairman of the 

Committee. It must be noticed that, by the time of the on-site visit, the chairman of the Committee was not 

a civil servant, but a member of the private sector. 

243. The duties of this Advisory Committee are to advise the FIU on its functioning, to make its 

knowledge and expertise available to the FIU and to advise the Minister of Finance and the Minister of 

Justice on the way in which the FIU performs its duties, the determination of the indicator of unusual 

transaction and the effectiveness of the reporting obligation. The Advisory Committee is also consulted on 

the determination of the yearly budget of the MOT and on staff issues, such as the appointment, suspension 

and dismissal of the Head of the MOT that is made by State Decree of the Minister of Finance, having 

heard the opinion of the Minister of Justice and the Advisory Committee. The assessment team had 

concerns regarding the composition of the Advisory Committee, which is partially composed of 

representatives from the private sector, on decisions in relation to the MOT. It considers that this situation 

may impact the autonomy of the FIU. Whilst the consultation of representatives from the private sector is 
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of high relevance when determining indicators for unusual transactions, the assessment team is of the view 

that it becomes problematic regarding the ways the MOT performs its tasks, or regarding the determination 

of its budget or its recruitment policy.   

Protection of information 

244. The information received by the MOT Aruba must be kept in a Register, in accordance with 

Article 4 of the SORUT. The unusual transaction reports filed by banks are received in the MOT Arubaôs 

facilities on USB memory sticks. After that, the USB memory sticks are returned to the messenger who 

carries them. Also, a hardcopy is provided along with the electronic information. For the rest of the 

reporting entities, the information is received by the MOT Aruba in hardcopy. The information that is 

received in hardcopy is inserted into the database by the MOTôs staff. 

245. Aruba does not have a general law on the collection, exchange and protection of information on 

persons and entities by among others the Government. Therefore Article I.16, section 1, of the Constitution 

of Aruba is applicable which states that everyone is entitled to the protection of his personal privacy, 

except in case of exceptions set forth in a law or a secondary law based on a law. In practice this means 

that every time a law is introduced which involves the collection and dissemination of information a 

provision regarding the secrecy and dissemination of that information must be included in it. In the case of 

the SORUT, Article 20 states that anyone, who by virtue of the application of the SORUT or regulations 

based on the SORUT, performs or has performed any task, is prohibited from using data or information 

provided or received in pursuance of the SORUT, any further or in any other way, or to disclose it further 

or in any other way, than is required for the performance of his task, or is required pursuant to a law.  

246. In addition, Article 4 of the SORUT requires the FIU to have a Register in which legally acquired 

data necessary for the execution of the SORUT is kept. Article 3 of the State Decree Registry Regulation 

Reporting Centre Unusual Transactions (SDRRRCUT) appoints the Head of the MOT as the caretaker of 

the MOT-register. The SDRRRCUT also limits access to the MOT-register to the Head of the MOT and its 

personnel appointed in writing by the Head of the MOT for the exercise of their tasks. Dissemination of 

data from the MOT-register is possible only if this is necessary for the execution of the provisions of the 

Articles 6 (dissemination of data and information by the FIU to the Police and/or the Public Prosecutorôs 

Office), 7 (dissemination of data and information to other FIUs), 19 (information request by the FIU 

Advisory Committee) and 22, section 1 (possibility of feedback to persons whose personal data has been 

recorded in the register) of the SORUT, or Article 4 of the State Ordinance on the Security Service Aruba 

(dissemination to the Security Service). In practice the data and information related to the register is stored 

in a database and in a hard copy archive. The server used by the FIU for this database is kept separate and 

well-secured in the server room. Finally, since the FIU is a government agency its entire staff falls under 

the general secrecy provisions for government employees as laid down in Articles 62 and 63 of the State 

Ordinance Regarding Government Employment. 

Public Reports  

247. Article 3 of the SORUT requires the MOT to report annually to the Minister of Finance and 

Economic Affairs its activities and its intentions for the coming year. The referred report must also be 

notified for information to the Minister of Justice. The annual report is made public in hard or soft copy by 

distribution to the Parliament, to the Ministers, to law enforcement and other relevant government 

agencies, other relations such as the CBA, to reporting entities and to the members of the Egmont Group 

through the Egmont Secure Web. The MOT advises that it is considering the introduction of its own 

website on which these reports could also be published.  
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248. Publication of the annual reports started in 1998. Besides providing information on the FIUôs 

activities and the progress achieved during the last years, it also provides information on the FIUôs 

organization, the reporting behavior of reporters, supervision, awareness and information exchange with 

counterpart-FIUs and with other national authorities. The reports also contain statistical data and other 

information relevant to the functions of the FIU in general. However, the amount and the quality of 

information provided by the MOT annual reports could be improved, including with respect to the need of 

the private sector. The annual report of the year 2000-2001 is the only one that contained typologies cases, 

in which an analysis of the money laundering typologies encountered in the daily investigative task of the 

MOT Aruba was presented. The MOT plans to develop new cases study in the future, but it is currently 

lacking resources to do it and indicated to the assessment team that the last study is still relevant. However, 

the lack of such reports being published is an issue that needs to be urgently remedied.  

The MOT and the Egmont Group of FIUs 

249. The MOT has been a member of the Egmont Group since 1996 and is a member of its Training 

Working Group since 2006.  

250. The Egmont Statement of Purpose and its Principles for Information Exchange between FIUs in 

broad terms, requires, that international co-operation between FIUs should be encouraged and based upon 

a foundation of mutual trust. Aruba takes into account these two documents and conducts its relations with 

foreign counterparts based on reciprocity and mutual trust. The MOT Aruba is thus authorized to exchange 

information with its foreign counterparts, in accordance with Article 7 of the SORUT, on the basis of 

MOUs. At the date of the onsite visit, the MOT had signed MOUs with Albania, Belgium, Bermuda, 

Bosnia and Herzegovina, Bulgaria, Canada, Chile, Colombia, Croatia, Guatemala, Israel, Latvia, 

Macedonia, Mexico, Netherlands, Netherlands Antilles, Paraguay, Peru, St. Vincent and the Grenadines, 

Sweden, Switzerland, Taiwan and the United States of America, and it was about to conclude MOUs with 

Suriname. 

Resources (FIU) 

251. At the time of the onsite visit, the MOT comprised 11 persons and 3 vacancies on the workforce. 

The MOT managed to secure the hiring of a fulltime secretary of the FATF Committee in January 2008, 

thereby relieving the policy advisor from this work, while also a strategic analyst was hired in January 

2009. The other vacancies (administration and investigation) have remained unfilled for several years now. 

Since Aruba extended in February 2009 the scope of reporting entities to DNFBPs and extended the tasks 

of the MOT to their supervision, this situation becomes even more critical. Meanwhile, the Aruban 

Government has frozen the recruitment of staff outside of Aruban civil servants. In its annual report for 

2007, the MOT stated that this policy combined with the three vacancies places the MOT in a situation 

ñwhere the composition of its staff is now such that it is completely to the detriment of the typical work of 

the FIUò. The annual report for 2007 also states there is ñsufficient reason to strongly emphasize, and 

strongly underline the concern of the FIU in this matter as regards the pressure of work and task 

performanceò.  

252. This lack of resources and the difficulties met to fill vacancies is also reflected in the MOTôs 

budget, which decreased between 2006 and 2007 in line with the reductions for all Government agencies. 

However, the Aruban officials consider the budget granted to the MOT (around AWG 1 600 000) has 

always been adequate for the FIU to fully and effectively carry out its tasks and relating activities. 
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Professional standards  

253. The MOT personnel consist largely of personnel with a bachelor or academic degree who have 

skills in accountancy, audit, banking, police and legal issues. The recruitment of new personnel is done in 

accordance with the ñNote Recruitment Procedureò. This document has been established by the Advisory 

Committee and sets out the complete recruitment procedure for personnel of the FIU. As part of the 

procedure the Head of the FIU interviews applicants and nominates candidates for a subsequent interview 

with the Advisory Committee. The Advisory Committee interviews the candidates and nominates a 

candidate with the Minister of Finance and Economic Affairs for appointment at the FIU in accordance 

with Article 8 SORUT. The nomination is done on the basis of the interview, experience and personal 

history, competence, conduct and behaviour. Also new personnel are screened extensively by the National 

Security Service prior to their appointment in order to ascertain their integrity.  

254. Furthermore, the staff of the MOT have to abide by the rules of confidentiality as stated in the 

Code of Conduct of the FIU and the secrecy provisions of the Articles 20 and 21 SORUT and 62 and 63 of 

the State Ordinance Regarding Government Employment. Finally, an assessment is carried out on a regular 

basis by the Head of the FIU to monitor the performance of the FIU personnel. 

255. Thus, information held by the MOT appears to be securely protected electronically, has limitation 

on access and use by staff and is subject to security audit. 

Staff training  

256. Due to the small size of the MOT, the FIU mostly provides its staff with external AML/CFT 

training. However, since 2004 all FATF typologies are discussed internally. The external AML/CFT 

training includes regular attendance of trainings given by the Egmont Group and CFATF. In April 2004, 

three employees attended the Egmont AML/CFT Caribbean Region Training in Antigua and Barbuda. In 

September 2004, a computer-based PHARE Financial Analysis course was organized for the FIU 

personnel. In November 2006, June 2007 and September 2008, two employees of the FIU attended 

extensive seminars on forensic investigation given by the Special Task Force Netherlands, Netherlands 

Antilles and Aruba. In October 2007 four employees attended the Seminar for the FIUs in the Kingdom of 

the Netherlands in Curacao. In October 2007, one employee attended the Financial Integrity Networkôs FT 

seminar in Giesbach, Switzerland. More recently, in April 2008, two employees attended a CFATF Casino 

Training in the Bahamas. One employee has attended the ñConference on the Prevention of Money 

Laundering & Terrorist Financing at Casinos and Remote Gambling Venuesò organized by the Caribbean 

Regional Technical Assistance Centre (CARTAC) in collaboration with the CFATF on 27-29 October 

2008 in the Bahamas. Another one employee will attend the Financial Integrity Networkôs FT seminar in 

Davos, Switzerland in October 2008. Four employees attended a seminar on forensic investigation given 

by the Special Task Force Netherlands, Netherlands Antilles and Aruba in October 2008 in Curacao 

Currently, two staff members are attending the course on General Banking given by the Dutch Institute for 

Banking, Insurance and Investment Industry (NIBE-SVV). Moreover, at the time of the onsite visit, two 

employees were preparing for certification by the Association of Certified Anti-Money Laundering 

Specialist (ACAMS).  

Recommendation 32 (Statistics and effectiveness) (FIU) 

257. The MOT keeps a broad set of statistics, including statistics relating to the number and type of 

unusual transaction reports (objective / subjective) received by sector and by reporting entity. The MOT 

also maintains statistics on disclosures with the related amount involved in the cases.  
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Effectiveness 
 

258. The following table shows by sector, the total unusual transaction reports submitted to the MOT 

for the period 2004-2008.  

Table 12. Number of unusual transaction reports per sector 

 2004 2005 2006 2007 2008 

Banks 4 881 5 118 5 199 5 195 5 647 

Money transfer companies 1 695 1 449 1 145 503 521 

Casinos 4 2 10 10 26 

Life Insurers 1 6 2 6 8 

Offshore Banks 879 805 698 796 530 

Importers and Exporters of 
Cash 

670 988 723 823 760 

Total 8130 8 368 7 777 7 333 7 492 

 

259. Number of unusual transaction reports made by commercial banks, money remitters, life insurers 

and casinos based on objective or subjective indicators: 

Table 13. Distribution of indicators used to report unusual transactions 

 2005 2006 2007 2008 

Objective indicators 5 038 4 935 4 857 5 575 

Subjective indicators 1 537 1 421 857 627 

Total 6 575 6 356 5 714 6 202 

 

260. The number of investigations initiated and carried out by the MOT is as follows: 

Table 14. Number of Investigations carried out by the MOT (2004-2008) 

 2004 2005 2006 2007 2008 

Investigations started 69 46 54 52 34 

Investigations discarded 45 11 15 13 12 

Investigations 
disseminated 

27 38 28 46 24 

Investigations in progress 15 12 23 16 14 

 

261. The table below breaks down MOTôs disclosures to the Police or the Public Prosecutor, as well 

as the characteristic of these cases.   
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Table 15. Number of Disclosures 

 2004 2005 2006 2007 2008 

Investigations 
disseminated 

27 38 28 46 24 

Reports of transactions 
involved 

804 351 149 629 139 

Reports of natural persons 
or legal entities involved 

860 425 229 470 203 

Subjective indicators used 592 319 140 294 78 

Objective indicators used 210 70 9 335 61 

Import and Export of Cash - - 10 1 18 

262. Number of disclosures made upon the MOTô own initiatives and upon request from the 

Investigative authorities: 

Table 16. Number of Disclosures upon MOT own initiatives or law enforcement authoritiesô request 

 2006 2007 2008 

Upon own initiative 19 21 5 

Upon request from the authorities 9 25 19 

 

 

Chart 2. Number of disclosures to law enforcement authorities made by the MOT 

 
 

263. Commercial and offshore banks, money transfer companies, life insurers and brokers and casinos 

are so far the only reporting entities in Aruba, due to the fact that unusual transaction indicators are only 

provided to these professionals. In February 2009, Aruba extended the scope of the reporting obligations to 

lawyers, notaries, accountants, tax advisors and dealers in goods of high value, but these professionals have 

not sent so far any reports. Most of the unusual transactions reports are thus made by banks (67 % in 

2007), in particular by commercial banks. However, a slight increase of the number of unusual transaction 
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reports made by life insurers is to be noticed, whilst a decline can be observed in reports made by money 

transfer companies. The latter is mainly due to the fact that the money transfer companies are permitted by 

the MOT to cluster transactions based on subjective indicators which are interrelated in one report. It 

should be noted that pursuant to the CBAôs Operational and AML Guidelines for money transfer 

companies, these entities are not allowed to conduct transactions exceeding AWG 5 000 or AWG 10 000 

in the case of internationally operating money transfer companies subject to effective consolidated 

supervision, such as Western Union or MoneyGram. This has rendered it impossible for some of the 

money transfer companies to report unusual transactions based on the objective indicator B9901141 which 

contains a minimum monetary threshold of AWG 5000 and the MOT reported to the assessment team that 

no unusual transaction reports are made based on this criteria and that Some money transfer companies 

report unusual transactions only on the basis of subjective indicators. Ultimately, this clustering has led to 

a decline in the number of unusual transactions reports based on the subjective indicators. More generally, 

a decline of unusual transaction reports based on subjective criteria is to be noticed.  

264. In 2007, compared with the 7 333 unusual transaction reports received by the MOT, the FIU has 

started 52 investigations, each based on several reports. The assessment team has observed the good 

quality of the investigations made by the MOT, as well as the high commitment of the analysts.  

265. In 2007, the MOT disclosed 46 files to the Police services and the Public Prosecutorôs Office, 

among which 21 upon its own initiative. In 2008, the number of files disclosed to the Police services and 

the Public Prosecutorôs Office fell at 24, but only 5 upon its own initiative. Aruba advises that the co-

operation between the MOT and the law enforcement agencies has improved and that the law enforcement 

agencies have been encouraged by the MOT to improve the number of their information requests in order 

to make better overall use of the reporting system. This has resulted in a higher number of information 

requests from the law enforcement agencies. However, on the other hand, the number of disclosures made 

by the MOT upon its own initiative has decreased considerably in 2008 compared with the past last two 

years. While it is a positive for a FIU to answer requests from law enforcement agencies, it should not 

replace the disclosures that a FIU can make upon its own initiative, based on its own analysis of 

information that it is the only agency to receive.  

266. These investigations disclosed by the MOT mainly concerned cash flows from European 

countries to Aruba or investigations conducted upon requests for information from the Public Prosecutor. 

In 2007, the 46 investigations disclosed to the Police involved 629 transactions reported to the FIU either 

on the basis of objective indicators (335) or subjective indicators (294). Even if the reports made on the 

basis of subjective indicators are fewer than those made on the basis of objective indicators, the MOT 

analyses the reports made on the basis of subjective indicator in priority. However, the number of unusual 

transaction reports made by money remitters on the basis of subjective indicators has significantly 

decreased over the past two years. The assessment team was told that the MOT is handling this situation by 

liaising with these professionals. 

267. The Police services as well as the Public Prosecutorôs Office considered the information provided 

by the MOT as useful, which explains the considerable increase of information requests received by the 

MOT. The Police are mainly interested in information collected by the MOT on the basis of objective 

indicators.  

268. In conclusion, considering its resources, the MOT is quite efficient as an FIU. Because of the 

nature of the unusual reporting system, the MOT deploys the larger part of its investigatory capacity on 

cash and wire transfer transactions. This notwithstanding, more complex ML/TF schemes and methods are 

also investigated and disseminated if necessary, although this is less common. However, the MOT has 

conducted so far only one case of TF, targeted as such by the reporting entity, and it has disclosed the case 
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to law enforcement agencies. However, this is insufficient to consider that the MOT has obtained sufficient 

expertise in TF allowing it detects and analyses such cases among the thousands of unusual transaction 

reports it receives.  

2.5.2 Recommendations and Comments 

269. The MOT is Arubaôs centre for receiving and requesting, analysing and disseminating disclosures 

of unusual transaction reports. The MOT is a separate government agency within the Ministry of Finance 

and Economic Affairs and it has legal competence to properly conduct its duties. However, the role of the 

Advisory Committee, which is partially composed of representatives from private sector, is doubtful. If, on 

the one hand, consultation of the private sector on the elaboration of indicators for unusual transaction is 

valuable, on the other hand it is questionable when it comes to the yearly MOTôs budget or the staff 

recruitment policy and process. Aruba should remedy this situation. 

270. In addition, the MOT faces important resources constraints that have become even more critical 

following the modification that Aruba enacted to the SORUT, extending the reporting obligation to 

DNFBPs. Aruba is strongly recommended to take appropriate step to fill the current vacancies with 

professionals having appropriate skills and to increase the total staff of the MOT. 

271. The FIU has access to financial, judicial, administrative, tax and customs information, directly 

and upon request.  

272. The MOT Aruba only receives the unusual transaction reports electronically from the banking 

sector on USB sticks, and from the other sectors on hardcopy: The MOT should consider developing an 

on-line system for the reception for all the unusual transaction reports STRs and for all the sectors which 

are required to report to the MOT.  

273. The FIU should consider developing a mechanism which would allow it to evaluate the 

effectiveness of the AML/ CFT regime, notably the added value of intelligence reports to investigations 

and prosecutions. As the investigations disclosed by the MOT upon its own initiative are not always 

opened or used by the Police, the MOT should consider establishing a permanent feedback mechanism 

which would allow it to evaluate the needs of the police but also which would force the police to justify 

their follow-up actions vis-a-vis information disclosed.  
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2.5.3 Compliance with Recommendation 26 

 Rating Summary of factors relevant to s.2.5 underlying overall rating 

R.26 PC ¶ The composition of the FIU Advisory Committee (presence of private sector members) 
gives the appearance of compromising the autonomy and independency of the MOT in 
terms of determination of its budget and staff policy. 

¶ Since its creation in 1999, the MOT Aruba has published only one report covering 
typologies. 

¶ The reporting entities are not required to give all the identification data of a legal person 
involved in an unusual transaction report, except when the MOT asks for further 
information. 

¶ The MOT faces resource constraints that impact its effectiveness, as shown by the recent 
decrease of reports made to the Public Prosecutor upon its own initiative. 

¶ The staff of the MOT are not sufficiently trained for receiving and analysing TF reports.    

¶ The MOT deploys the larger part if its investigatory capacity on cash and wire transfer 
transactions, and less on more complex ML/TF schemes and methods which impacts its 
overall effectiveness. 

2.6 Law enforcement, prosecution and other competent authorities ï the framework for the 

investigation and prosecution of offences, and for confiscation and freezing (R. 27 & 28) 

2.6.1 Description and Analysis 

 

Recommendation 27  

 

Designated law enforcement authorities 

 

274. Investigations of criminal offences are carried out by the Police, under the direction of the Public 

Prosecutorôs Office. Because of the relatively small size of the Public Prosecutorôs Office and of the 

Police, Aruba has not created a separate section exclusively dedicated to the combat of money laundering 

and terrorist financing. Instead the investigation of money laundering and terrorist financing is carried out 

through two sections of the Police: the Organised Crime Section and the Financial Investigations Bureau 

created in 2006. 

275. In addition, the Special Task Force Netherlands, Netherlands Antilles and Aruba is an 

autonomous interregional unit tasked to investigate cross-border criminality between the Netherlands, the 

Netherlands Antilles and Aruba. This Task Force is a group of trained detectives located in each 

jurisdiction. At its creation, the Task Force mainly focussed on drug-trafficking. Since 2006, it has also 

started to investigate money-laundering cases and other crimes such as smuggling or trade-based money 

laundering. The Task Force is also competent to investigate terrorist financing, but it does not have access 

to intelligence information. To date, the Task Force has not conducted any investigation on terrorist 

financing.  

276. The Special Task Force Netherlands, Netherlands Antilles and Aruba works on the basis of 

projects agreed by each jurisdiction and that generally comprise a financial aspect. On the contrary, the 

Police conduct most of their investigations after the occurrence of a crime.  

277. For their part, the Customs do not have any AML/CFT investigative powers.  
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278. Finally, the Public Prosecutorôs Office has one prosecutor who is specifically charged with the 

investigation and prosecution of money laundering and terrorist financing. However the other prosecutors 

are also authorised to prosecute such cases. 

Ability to postpone/waive arrests and seizure of money  

279. As a matter of policy, decisions relating to the timing of arrests of suspects in criminal 

investigations are subject to the operational control of the Police liaising with the Public Prosecutor. Arrest 

and other overt actions can be reasonably delayed for operational reasons since there is no legal 

requirement in Aruban law for arrests to be made on the crossing of evidential thresholds. Similarly, 

seizures of money or other financial instruments or assets believed to be the proceeds of crime may be 

delayed in order to gather more evidence and further investigate.  

Additional Elements 

280. The Aruban code of criminal procedure does not contain specific provisions concerning special 

investigative techniques for money laundering. For ML investigations, the law enforcement authorities 

may only use any and all legal investigative methods which are available for ñordinaryò crimes.  

281. Although as previously stated, the Aruban Code of Criminal Procedure does not contain specific 

provisions concerning special investigative techniques for ML, other methods are applied such as inter alia 

infiltration, pseudo-buying and information gatherings.  

282. Until recently, the use of these investigative methods was not possible due to the lack of legal 

basis. However, in anticipation of the realization of a legal basis, the Prosecutors-General of Aruba and the 

Netherlands Antilles have issued a guideline (the Guideline Special Investigative Methods or Richtlijn 

Bijzondere Opsporingsmethoden) with rules and conditions for the application of these methods in 

anticipation of the upcoming legislation.  

283. It will be up to the judge to draw the necessary conclusions on a criminal prosecutorial level on 

the use of such non-legal investigative methods. In a large drugs investigation in 2008 (which also 

involved money laundering) the use of the relevant extra-legal special investigative method was declared 

illegal, reason being (according to the judge) that the guideline had not been made public. With the 

publication of the Guideline Special Investigative Methods this publication requirement has been met. The 

basic principle for the application of these methods is that it must concern serious criminal behavior.  

284. Also, Aruba has two permanent teams that deal with financial-economic crimes (including 

money laundering investigations). These teams occupy themselves with all aspects of investigation, as well 

as confiscation and conservatory seizures for the dispossession of illegally acquired gains. One team is the 

Financial Investigations Bureau, while the other is the Financial Detectives section of the RST. Both teams 

consist of 4 specially trained financial detectives.  

285. In Aruba there are investigations regularly in which close cooperation takes place with the 

authorities of other countries. Besides many investigations taking place in cooperation with the National 

Detectives and various police regions in the Netherlands, investigations also take place in cooperation with 

countries from the region. These include Colombia, Venezuela, the Netherlands Antilles, USA (including 

Puerto Rico) and the Dominican Republic. Cooperation also exists with European countries, such as Italy, 

Spain, Belgium and Germany. Depending on the legislation of the country in question special investigation 

methods are applied. This usually concerns the interception of telecommunication and observation, 

including the use of technical aiding instruments. 
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286. No consultation mechanism exists solely for analysis of ML and FT methods, techniques and 

trends. On an operational level regular consultation takes place concerning the tackling of ML and FT or 

other forms of financial crimes between the Police and RST, between the RST and the Public Prosecutorôs 

Office, the Public Prosecutorôs Office and the Police, the Public Prosecutorôs Office and the FIU/MOT, the 

Police and FIU/MOT and the RST and the FIU/MOT, during which possible trends and new techniques are 

discussed. From that operational level those on the executive level can be informed and have regular 

consultations on their own level. 

Recommendation 28 

Power to obtain records  

287. According to Article 177a of the Code of criminal procedure, in case of suspicion of a criminal 

offence by which a profit or advantage of any monetary significance, a criminal financial investigation 

may be instituted by virtue of an authorisation of an Examining magistrate upon the demand of the Public 

Prosecutor. Then, competent authorities responsible for conducting investigations of money laundering or 

underlying predicate offences have the power to order each and any person upon its demand in order to 

obtain insight into the financial position of the person under investigation: 

¶ To grant him the right to inspect or copy documents or data. 

¶ To state what assets he has or had in custody that belong or belonged to the person under 

investigation and to seize written documents handed over in this way. 

288. Although terrorist financing is not criminalised in a separate and independent way, a criminal 

financial investigation can be initiated for ancillary activities, which constitute a felony that merits criminal 

financial investigations. However, it is unclear as to whether these powers also apply in case of terrorist 

financing, as the offence does not lead to profits or advantages of any significance capable of being 

expressed in money.  Certain persons such as family members, lawyers and notaries can invoke privilege 

of non-disclosure, however this privilege is not absolute as it can be set aside in case of suspicious acts by 

this persons themselves or in case of an important public interest. Finally, the Aruban legal framework 

does not provide that competent authorities responsible for conducting investigations can search persons or 

premises for.  

289. Article 131 CCrPA grants the examining magistrate the authority to order (mostly upon request 

of the prosecutor) anyone who is reasonably suspected of keeping an object suitable for seizure to handed 

this over to him or the Court Clerk as seized. Everybody is required to comply, including a bank. If the 

bank is itself a suspect, then it is not required to cooperate and an order for seizure cannot be served. 

However, a search of the bank with the object of seizure can still take place. If it concerns written 

documents, then the documents must originate from the suspect, be destined for him or belong to him. 

Liable to seizure are all objects and requisitions which may serve to bring about the truth or to prove 

illegally acquired gains.  

290. If a person to whom the order is directed has a right of non-disclosure the situation is somewhat 

different. However, financial institutions do not have a right of non-disclosure or the right of 

confidentiality, unlike lawyers and civil notaries who do have a privilege of non-disclosure or the right of 

confidentiality with regard to information that has come to them through the exercise of their profession. 

This means that letters or other written documents (which also include information carriers) that fall under 

the privilege of non-disclosure or the right of confidentiality cannot be seized, unless they give permission 
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to that effect or these documents are the object of the crime or have served for the commission of the 

crime. 

291. The privilege of non-disclosure is not absolute. In some cases (determined casuistically) the 

interest of finding of the truth supersedes that of privilege of non-disclosure meaning that the privilege of 

non-disclosure can be set aside. The Dutch Supreme Court determined this in 2005 in a money laundering 

case.  

292. Finally, next to the legal authority to order surrender, a house search for the purpose of seizure 

can be made in homes or other places.  

Witness statements  

293. Article 177b of code of penal procedure provides that competent authorities responsible for 

conducting investigations on money laundering or underlying predicate offence have the powers to take 

witnessesô statements for use in investigations and prosecutions. Despite terrorist financing not being 

criminalized in a separate and independent way, law enforcement authorities would have the power to 

compel witnessesô statements in case where the terrorist financing activity also amounted to terrorism or 

another criminal offence. 

Resources (law enforcement and Prosecution authorities only)   

294. The Public Prosecutorôs Office consists of a first line office of the prosecutors and the office of 

the Prosecutor-General. Both offices are housed in the same building and are organisationally integrated. 

The Prosecutor-General is the highest authority on matters of prosecution. This official is appointed by the 

Queen upon recommendation of the Common Court of the Netherlands Antilles and Aruba. Although the 

Public Prosecutorôs Office should be composed by 6 prosecutors, there are currently only 4 prosecutors, 

assisted by 4 policy advisors. One prosecutor is specifically tasked with financial investigations, including 

money laundering investigations. This prosecutor is also a member of the FATF Committee Aruba. The 

Dutch State Secretary for Dutch Antillean and Aruban Affairs, in its letter to the Lower House of the 

Parliament on the state of governance in Aruba, stated in May 2009 that the Aruban Public Prosecutorôs 

Office has insufficient staff.  

295. At the time of the onsite visit, the Police of Aruba had a total of around 660 positions, however 

70 were vacant. As for the Financial Investigations Bureau, it consisted of 2 persons, while the assessment 

team was told that the section would need to be staffed by 10 positions to properly accomplish its tasks. 

The Police Force of Aruba also lacks resources, as stated in May 2009 by the Dutch State Secretary for 

Dutch Antillean and Aruban Affairs, in its letter to the Lower House of the Parliament on the state of 

governance in Aruba. 
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Chart 3. Police Force of Aruba 
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296. The RST, which is the Aruban section of the Special Task Force Netherlands, Netherlands 

Antilles and Aruba, comprises 18 police officers: 8 local police officers under contract of three or four 

years and 10 police officers coming from the Netherlands for a period of three to five years.  

297. The RST has been formalised by protocol in 2001 and has a specific task and design. As a multi-

island detective team, it dedicates itself primarily to the tackling of heavy, organised and cross-border 

crime, money laundering and terrorism. The team established in Aruba, Curacao and Saint Maarten. The 

RST consists of employees from the KPA, the Curacao Police Force, the Saint Maarten Police Force, 

various regional Dutch police forces and the Dutch Force National Police Services. The total formation of 

the RST is 116. All detectives sent from the Netherlands have been granted local investigative authority 

through appointment as exceptional police officer. The organisational chart of the RST is as follows:    

Chart 4. Recherche Samenwerkingsteam (RST) 
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